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vi INTRODUCTION.

has a claim to be comprehended. The same reason, en-
hanced by the extraordinary nature of the evidence, will ao-
count for the insertion of the trial of the titular Earl of Stir-
ling in forging the pretended vouchers to his title and estates.

In the records of criminal jurisprudence there occur few
proceedings of more deep and painful interest than the pro-
secution of Lord Cochrane for conspiracy to commit a fraud
on the Stock Exchange. After an anxious and repeated in-
vestigation of all the documents and circumstances connected
with this strange case, the Editor has arrived at a firm convio-
tion that the jury ought not to have convicted that gallant -
nobleman, whose uncle made him his dupe, and who lost all
chance of an acquittal by the two cases being blended to-
gether. Fortunate for his country, happy for the credulous
hero himself, would it have been, had he never set foot on
the Stock Exchange, —could he have said with General
Foy, when taunted in the French Senate, and told to carry
his foreign news to the Bourse, “I know nothing of the
gambling of the Bourse; for my part, I speculate in nothing
but the rise of the national honour !

The two cases of murder, that of Lord William Russell by
Courvoisier, and of Mr. Drummond by M‘Naughton, involve
topics of abeorbing interest at the period of the occurrence,
and of enduring interest to all time. In the one are involved
the rights and duties, the privileges and immunities of
ocounsel for prisoners; in the other, the fearful question of
responsibility for crime — how far moral insanity alone may
exonerate the sufferer from the consequences of his guilt;
whether M‘Naughton was not influenced by the same or-
ganic necessity which forces the cataract with rushing might
from the precipice, or rather by that demoniacal poesession
which drove the herd furiously down the steep into the sea.
If not a free agent, he certainly ought not to suffer ; but the
fact is one moet difficult to determine.

The trial of Mr. Stuart for killing Sir Alexander Boswell
in a duel, and of Mr. Maxon for blasphemy in publishing a
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combatants which diversified the arena, the painting of the
forensic scene, the poetry of action of these legal dramas.
He has sought to give the expressed spirit of eloquence
and law, upon ooccasions which peculiarly called them
forth, pruning what was redundant, rejecting superfluities,
weeding out irrelevant matter, but omitting no incident or
episode that an intelligent witness would have been disap-
pointed at not hearing. It is necessary, even for purpoees
of instruction, that the reader’s interest should be kept vividly
awake ; in order that a book may become profitable reading,
there exists a condition precedent, in the language of the
oraft, that it should be so written as to be read.

In the extracts here given from some of the most celebrated
speeches of modern days, the Editor has also had the great
advantage of the last corrections of the speakers themselves,
and has thus been enabled to preserve the ipsissima verba, by
which niinds were captivated and verdicts won; those treasurcs
of oratory which would have gladdened the old age of Erekine
oould he have seen how his talisman had been passed from
hand to band, and the mantle of his inspiration caught. The
vivid appeals of Whiteside, the magnificent defence of Cock-
burn, the persuasive imagery of Talfourd, will exist as amij-
uata ds aisl, trophies of forensic eloquence, beacon lights
it may be, in the midst of that prosaic mistiness which has
begun to creep around our courts. In an age which abjures
imagination, few figures are now prized save those of the
counting-house !

What intelligent spectator can witness a single trial in
courts of justice, without at once discerning the reason why
our judges are held in such affectionate esteem; how it
comes to pass, that, in the most heated times of faction, their
names should be held sacred from attack, the subject of
general homage? Presiding over the administration of the
laws with that gentle firmness which petulance scarcely can
provoke, a patient endurance that seems superior to fatigue,
and a fulness of knowledge which ensures justice, they present






X INTRODUCTION.

consideration of several interesting subjects of jurisprudence,
on the advantages or disadvantages of grand juries, of re-
quiring unanimous verdicts, of capital punishments, and of
abolishing private secret appeals to the Ilome Secretary,
might have been appropriately introduced, but the space
would not permit. Should leisure and opportunity allow,
these and kindred subjects of criminal jurisprudence will be
discussed in a separate publication.

Temple, March 12. 1850,
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INTRODUCTION TO THE TRIAL OF FRORT.

austere. The technicalities and bald language of Sir Bar-
tholomew Shower appear still more unfavourable to thoee
who bave read the legal arguments and impassioned addresees
of Sir F. Pollock and Sir Fitzroy Kelly. There occurs now
no unseemly wrangling with the Bar, no caustic and mis-
placed reviling of a prisoner — such an incident would be
deemed too strange for fiction — no * hard words or hanging,”
the last only on occasions of rare necessity, for there is no judge
like Page. Whether in reference to the profound ability of
the venerable magistrates who presided — one is still happily
preserved to grace and dignify and inform the profession —eor
to the acuteness and eloquence of the counsel who prosecuted
and defended — to the clear arrangement of proofs — to the
arguments on points of law, or to the equable attention of the
jury, who, in their anxiety for the truth, never betrayed,
during an investigation of eight days, impatience or weari-
ness; the lawyer, who rejoices in the honour of the gown,
may point with proud satisfaction to the trial of John Frost
under the special commission at Monmouth, which distin- |
guished the close of 1839 and the first week of 1840. Rarely
has there occurred a more grave case for eolemn judicial
inquiry. It scarcely seemed credible, at a time of profound
peace, when work was abundant and wages high and pro-
visions plentiful, that thousands of workmen, chiefly miners,
should have been assembled on the hills above Newport on a
Sunday night in November, according to previous concert,
many of them armed with guns and pikes, to make a midnight
attack on a peaceable town. It sounded more like a romance
than a chapter of domestic history ; and resembled rather the
irruption of Indian savages upon the wigwams of some un-
offending settlers than the assemblage of fellow-countrymen.
But for the tempestuousness of the night, which delayed the
meeting of the three separate bands, commanded by Frost, Za-
chariah Williams, and Jones the watchmaker of Pontypool,
who had undertaken to collect 10,000 men, the inhabitants of
Newport would have been surprised in their sleep, and been ex-
poeed to the fury and excesses of an undisciplined multitude.
The largest portion of these lawless marauders, under the guid-
ance of Frost, arrived in the suburbs between eight and nine
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The only real spells are to be found in the religious and moral
improvement of the labouring classes—in purifying their
dwellings, in elevating their self-respect, and furnishing sup-
plies to their mental and physical wants. The inequalities of
the rich have at length compelled attention to the comforts of
the poor, and may, with prompt and humane care, avert the
miseries of an agrarian or servile tumult, and revive the
good old simple lesson to  Fear God, honour the King.”
This trial also must have furnished an excellent text, oa
which to strengthen their minds and soften their hearts. It
was a noble spectacle to witness the calm grave stillnees
which pervaded the Court, its gentle patience and dignified
repose, in striking contrast to the fierce passions that raged
without the walls. Detachments of troops were then scouring
the hills, as a fresh rising of the masses had been apprehended;
yet day by day the steadfast course of justice pursued its even
path with all the appearance and reality of perfect unruffied
security. The master-spirit, who bad caused such irreparable
mischief, stood at the bar for his deliverance, and knew that
he should not suffer from the general excitement. His crime
was rather softened than exaggerated in the temperate
epeeches of counsel for the prosecution, and he met with a
courteous forbearance from the Court, which he could not
himself have shown. A stranger would not have surmised
his guilt from the manner in which his name was mentioned,
and the courtesy with which he was addressed. Monsieur
Cottu alone, who had studied our criminal proceedings,
might have guessed the grave nature of the accusation from
this very absence of reproach and contumely. But the full,
disimpassioned, and impartial consideration given to his case,
the complete conviction impressed into the minds of all that
justice had been done in mercy, wrought a salutary and
perceptible effect on the lower orders. The most unruly
bowed their heads in subjection to the supremacy of the law,
so well vindicated to their understandings and commended to
their feelings, and that portion of the kingdom has since been
at peace.



STATE TRIALS.

THE TRIAL

or

JOHN FROST,

FOR HIGH TREASON,
UNDER A SPECIAL COMMISSION, HELD AT MONMOUTH,

In December, 1839, and January, 1840.

Judges: C.J. Tindal, Rt. Hon. B. Parke, and Mr. J. Wil-
liames.

Counsel for the Crown: The Attorney-General, Sir J. Camp-
bell, Solicitor-General, Sir Thomas Wilde, Serjeant Ludlow,
Serjeant Talfourd, Mr. Wightman, the Hon. J. C. Talbot.

Counsel for the Prisoner: Sir Frederick Pollock, Mr. Kelly.
Assistant Counsel : Mr. Thomas.

ON the 10th of December, 1839, Chief Justice Tindal, in his
charge to the grand jury, gave a clear, calm, and most able
expogition of the law of treason, and explained the cause of
its being the highest crime that could affect society. ¢ Gen-
tlemen, the crime of High Treason, in its own direct con-
sequences, is calculated to produce the most malignant effects
upon the community at large; its direct and immediate ten-
dency is the putting down the authority of the law, the
shaking and subverting the foundation of all government, the
loosening and dissolving the bands and cement, by which society
VOL. L B



2 TRIAL OF JOIIN FROST

is held together, the gencrul confusion of property, the in-
volving a whole people in bluoodshed and mutual destruction;
and, accordingly, the crime of High Treason has always been
regarded by the law of this country as the offence of all others
of the deepest dye, and as calling for the severest measure of
punishment. But in the very same proportion as it is dan-
gerous to the community, and fearful to the offender from
the weight of punishment which is attached to it, has it been
thought necessary by the wisdom of our ancestors to define
and limit this law within certain express boundaries, in order
that, on the onc¢ band, no guilty person might escape the
punishment due to his transgression by an affected ignorance
of the law; and, on the other, that no innocent man might
be entangled or brought unawares within the reach of its
severity by reason of the law’s uncertainty.”

The statute 25 Edward 3. declares, in its concise em-
phatic language, that it is treason if a man do levy war against
our Lord the King in his realm, and thercof be provably at-
tainted of open deed by people of his condition. The Chief
Justice explained that, “an assembly of men, armed and ar-
rayed in a warlike manner, with any treasonable purpose, isa
levying of war, although no blow be struck ; and the enlisting
and drilling and marching bodies of men arc sufficient overt
acts of that treason, without coming to a battle or action.
And, if this be the case, the actual conflict between such a
body and the Queen’s forces must, heyond all doubt, amount
to a levying of war against the Queen, under the statute of,
Edward. It was quite unnecessary to conatitute the guilt
of Treason that the tumultuous multitude should be accom-
panied with the pomp and pageantry of war, or with military
array. Insurrection and rebellion are more humble in their
first infancy ; but all such external marks of pomp will not
fail to be added with the first gleam of success. The trea-
sonable design once established by the proper evidence, the
man who instigated, incited, procured, or persuaded others to
commit the act, though not present in person at the com-
mission of it, is equally a traitor, to all intents and purposes,
as the man by whose hand the act of treason is committed.
He who leads the armed multitude towards the point of attack,
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witnesses to be examined on their trial for proving the said
indictment.

On the 26th of Decembier, at the request of the prisoner
John Frost, Sir Frederick Pollock and Mr. Kelly were as-
#igned as his counscl.

The Court re-assembled at Monmouth, on the last dsy
of the year, when the prisoners were sct to the bar, and the
indictment read at length.  The first two counts were for
levying war against Her Majeaty in her realm; the third for
compazeing to depose the Queen from her royal state and
dignity ; and the fourth for compassing to levy war against
the Queen, with iutent to compel her to change her measures.
The counsel for Frost then stated on his hehalf, their intent
to sever in their challenges, and all the prisoners, with the
exception of Frost, were removed from the bar.

Upon the Clerk of Assize proceeding to call over the
names of the jurors, beginning with George Adams, Sir
Frederick Pollock at once objected, the order of names in
the pancl being apparently alphabetical, and not drawn by
ballot. e suggested that the jury ought to be selected by
ballot. The Attorney-(iencral thought it a matter of most
perfect indifference, “but from the seventh year of William
the Third down to the present trial, I believe that this forin
of proceeding never has been adopted; the course has always
been to begin with the name standing firet at the top of the
list.” As the application was not positively opposed, the
Court conceded to the objection, intimating an opinion that
the course objected to was an advantage to the prisoner!

Abstractedly, this might be so; but the able counsel for the
prisoner would not surrender an outwork. To prove their
determination to fight @ loutrance, Sir F. Pollock, as if
leading a forlorn hope, again objected to a peremptory chal-
lenge on the part of the Crown. With a startling temerity,
he expressed his conviction that the Court would not be
surprized at his objection. “I am awarc that for a long
series of years it has been considered to be the practice, and
thercfore to some extent the law, that the Crown might post-
pone the cause to be assigned until the pancl is gone through.
With the utmost deference to your Lordships, I conceive






6 TRIAL OF JOIIN FROST

render your abode, whilst you are kept here, as comfortable
as possible. The sheriff has taken cvery poseible pains in
his power.” Access for the prisoner for his counsel and at-
torney till ten at night and after nine in the moming was
then accorded, Mr. Kelly suggesting, that very lengthened
communications might take place between the prisoner and
his attorney, or his counsel. So ended the first day’s trial
and the old year. When the Court had re-aseembled on the
1st of January, 1840, and Mr. Talbot had opcned the in-
dictment, upon the Attorney-(ieneral preparing to launch
his case, Sir F. Pollock again interposed.

I feel myself bound, at the carliest moment (and this is
the first opportunity that I have had), to take an objection,
which must occur the moment that my learned friend puts a
witneas into the box, that we have never had a list of the wit-
nesses, pursuant to the statute, and, therefore, that no one
witness can be called.”

Even the forbearance of the Attorney-General could not
brook the renewed interruption. ¢ The solemnity of a court of
justice must be observed. There must be some regularity ; and
I humbly apprchend, that I am now on the part of the Crown
to state, under your Lordship’s sanction, the facts.” The
Court declined to interpose without his consent, and the At-
torney-General opened hiz casc.

¢ In the discharge of my official duty, I have the honour
to attend you to conduct this important prosecution ; and I
hope you will belicve that my only object iy, that the facts
of the case may be fairly laid before you; that truth may be
fully investigated ; that innocence may be vindicated, if in-
nocence exists; and that you should only pronounce a verdict
of guilty upon clear and convincing evidence. Gentlemen, it
is highly important that partice accused should be zealously
and ably defended ; bLut it is also of importance that the law
should he vindicated, that the peace of socicty should be pre-
served, and that, where crimes have been committed, the
criminal should be brought to punishment.

“ Gentlemen, I think that no one will deny the necessity
of the solemn inquiry in which we are engaged. There has
recently been in this county an armed insurrection; the law
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issued and circulated among the population, and epeedily
obeyed.

« Gientlemen, it will appear that the prisoner John Frost,
who had been for many yeare a linendraper in the town of
Newport, had very extensive influcnce in this part of the
country — I mean in the Hill district, in Monmouthshire.
Newport, you are well aware, is the place from which the
coal and the iron obtained in those mines is exported ; it ia a
considernble town, and very great importance must be at-
tached to it. It is the highway from South Wales to
Bristol, to Glouceater, to Birmingham, and to the north of
England.”

The Attorney-General then gave an uncxaggerated, unim-
passioned narrative of the facts that he should prove, but
avoided detailing particular declarations made by Frost, as
these would depend upon the evidence of persons who were
more or less concerned with him in that insurrection.

“ It gives me,” he concluded, “ the most eincere satisfaction
to find that he is defended by gentlemen of the first eminence
and the first talents at the bar of England.  Every thing that
zeal, cvery thing that learning, cvery thing that eloquence
can accomplizh, will be brought forward in his cause. Seo
that the rceult of thia trial, whatever it may be, must be
satisfactory to the public justice of the country. I own,
Gentlemen, that it scems to me that my learned friends, upon
the prouf of these facts, must have a very difficult task to
perform. I think they will hardly deny the law of High
Treason, as it is luid down by Mr. Justice Foster and Lord
Tenterden. Well, then, Gentlemen, here there was, according
to the evidence that will be laid before you, an armed insur-
rection, very formidable in numbers, with a public purpose.
There was actually a contlict with the Queen’s troops — not
accidentally — not on any sudden affray — but with pre-
meditation and design.  Will my learned friends then eay,
that there was some private object which the prizoner sought
to obtain. Gentlemen, what that was, T am wholly at a loss
to conjecture. I hear nothing of any private revenge; I
hear nothing of any private gricvance ; this was not a meeting
for discussion ; it was not a meeting for petitioning the Queen
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Mr. Maule, that he delivered a copy of the indictment, with
a list of the jury, to the prisoner, on Thursday, December
12th, and on the 17th a list of the witnesses. The copy of
the indictment and jury list were delivered at the earliest
possible moment, to oblige the prisoner; the Act of Par-
liament, 7th Anne, c. 21. & 11., requiring that ¢ when any
person is indicted for high treason, or misprision of treason, a
list of the witncsses that shall be produced on the trial for
proving the eaid indictment, and of the jury, mentioning the
names, profession, and place of abode of the said witnesses
and jurors, be aleo given, at the same time that the copy of
the indictment is delivered to the party indicted.”

The prizoner’s counsel procecded to argue the question at
great length, and with marked ability. “ The Act 7 Anne,
c. 12, & 11. was cxpress that after a period named in the
Act, long since passed, the list should be delivered simul-
taneously. The trial of Lord George Gordon was the first
occasion, when the statute of Anne, previously in abeyance
during the lifetime of the Pretender, became practically the
law of the land.” To an unlucky phrase of Mr. Justice
Foster, when commenting on this statute, that it will be
considered as one of those which merit a liberul construction,
Sir F. Pollock administered a just rcbuke. ¢ My Lords, I
take it that that must mean a liberal construction in favour
of the prisoner, and I do not imagine that my learned friends
will seck to deprive the prizoner of the benefit that the
statute has conferred upon him, by asking for a liberal con-
struction in favour of the Crown, and agninst the prisoner.
But, my Lords, permit me, as an humble member of the
profession, to which I have for many years belonged, to say,
that if there be any one phrase that I deprccate, for all
purposes, it is that of ¢a liberal construction ’ of any statute.
I know the uee that can be made, not indeed in modern
times, but the use that has been made, of what is called ¢a
liberal construction.” And, my Lords, 1 believe 1 may eay
that this had the perfect approbation of the late Lord Ten-
terden, when, arguing before him, 1 took the liberty of
saying, a8 I do now before your Lordships, that we ought
not to hear of * strict construction’ or of ¢liberul con-
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advice I give you; I give it with fearlessness; your blood
be upon my head if I am wrong.! I should have said to
him, ¢ Read the statute, it is plain enough; he that runs may
read it.  The list is to be delivered with a copy of the indict-
ment, and not some days after.  You are to have the means
of putting the whole at once into the hands of the man who
is to advise you: there is to be no chance of one paper
mirsing and getting into onc person’s hands, and another
paper getting into another person’s hands ; they are bound up
and incorporated by the Act of the legislature; you are to
have them all together.  If the list of witnesses is delivered
at any other time, or under any other circumstances than the
other documents ; if the list is delivered at a different time;
or if the witnesses who attest the delivery of the list of the
jury do not also attest the delivery of the liet of witnesses, if
the forms of the statute be not complied with, you are under
no obligation to pay attention to such a list.  You may treat
it as beside the law, or as contrary to law, as not coming
within the discharge of that duty which the law has cast
upon those who prosecute for offences of this great mag-
nitude.’

¢ Is the ohjection taken too late?  When could the prisoner
have taken advantage of it before.  Not upon his arraign-
ment, the first subsequent period that he is brought before
the Court. The single question is,—* Are you guilty of this
high treason, or not guilty 7’ I believe the ceremony of asking
how you will be tried is omitted under the modern Act.
Then, after the arraignment, the next step is for the prisoner
or his counsel, if counsel have been assigned, to challenge
the jurymen as they appear. Is that, my Lords, a stage of
the proceeding in which he is bound to communicate to the
Court, that there is some vice in the delivery of the list of
witneesses, of which he intends to avail himself. Surely, my
Lords, I should think not.”

¢ When and how,” said Mr. Kelly, ¢ were the lists of the
witnesses to be delivered? The Act says, not within so many
days, but at the same time as the copy of the indictment
is delivered. No inference was permitted to creep in, that a
copy of the indictment might be delivered without the list.
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prisoner, would become a snare to entrap and even to slay
them, it it were thus frittered away.

These anruments, though pushed to an extreme, out-
weighed the subtle and refined reply of Sir J. Campbell, who
insisteid that the real meaning of the legislature had been
tully and amply compliad with.  He sncered at the unfounded
nature of the complaint, which really was, that a copy of the
indictment had been aerved too soon : that if its delivery bad
been deferred five days no objection could possibly have been
made,  IF well founded, it had been waived.  After ples
pleaded, and atter the jury had been charged with the prisoner,
no objeetion could be made to the manner in which the Lt
wis served.  No extrinsic objection could be permitted, as it
had been waived by the future steps taken and acquieaced in.
The delivery of the list was, however, perfectly good. The
statute of Anne required this list, the copy of the indictment,
and the list of the jurors to be served ten days before trial.
Sir Robert Peel’s Act left the list of witnessea on the same
fuoting, but required the two other documents to be served
ten days before armignment. Thus the legislature severed
the simultancous manner in which the service was to take
place ; armignment Ieing one thing, and trial another. The
Attorney-Gieneral, in his simplicity, found great difficulty
in understanding a very plain phrase, what the term “ at the
same time,” meant.  The documents need not be on the same
picee of paper, or necessarily tacked together,

T uppose that first a copy of the indictiment may be served;
and I suppose that a few minutes after the party who serves
that, remaining in the room, may serve a copy of the list of
the jurors, and that a few minutes after he may serve a list of
the witnesses. My Lord, if' that might be done at an interval
of five minutes, I presume it might be done at an interval of
a quarter of an hour, or at an interval of an hour or of a day.
What is the rule? I have been frequently asked. My
Lord, I have no difficulty in saying that this is the rule, that
it shall be ten clear days before the party is put upon his
trial ; and that he has the same advantage, he has the advan-
tage that the legislature intended he should have, if he is
served with a copy of each of thase documents, ro as to enable
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ceeding should eventually become necessury by the verdict of
the jury.”

The next morning Sir Frederick Pollock made an ineffectual
but chivalrous attempt to procure an acquittal for his client,
ghould the majority of the Court decide in favour of his
ohjection. Baron Parke and Mr. J. Williams did, in effect,
give their judgment against Chief Justice Tindal, in his
favour: and as the fifteen judges formed no court, in strict-
ness the prisoner would have escaped, had their judgment
been pronounced at the time. This anticipated anomaly of
the onc judge ruling his two colleagues, gave rise to the
following dialogue. )

Sir F. Pollock. Will your Lordship permit ine to mention,
in the presence of the Attorney-(ieneral —your Lordehips
rescrved the point which was argued lnst night for further
consideration. I presume, my Lord, the effect of that would
be to place Mr. Frost in precisely the same situation as if it
had been decided in his favour.

Mr. Attorney-General. It must be, my Lonld, the same as
in all other cases.

Lord Chicf Justice Tindual. Tt i a very common course
to take at assizes, when a point arizes which suggests a dith-
culty to the judges.

Sir F. Pollock.  Your Lordships eannot suppose that I am
making any objection to that course. T am merely asking
this, and the Attorney-Gieneral himself being here makes it
a matter very casy to be arranged, that in the cvent of your
Lordships being of opinion that the objection ought to have
prevailed at the trial, Mr. Frost may be placed in the same
situation as if it had prevailed.

Lord Chicf* Justice Tindal. No doubt about that; he
will be in the same =ituation as if we had decided it at the
time. If, upon consideration and consultation with the
judges, we think the objection ought to have prevailed, it
will be as if it had prevailed at the moment.

Sir F. Pollock. And the verdict will be accordingly.

Lord Chief Justice Tindal. No.

Mr. Attorney-General. Mr. Frost, my Lord, will be in
the same situation as all the rest of Iler Majesty’s subjects
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Sir F. Pollock. 1 thought, my Lord, that in this case the
presence of the Attorney-(icneral representing the Crown
might make a diftcrence. 1 am aware that cannot be done
at the assizes: but with all deference to the Court and my
learned friend, Mr. Serjeant Ludlow, it did appear to me
that the presence of the Attorney-(icneral here, representing
the Crown, and consenting that the verdict should be entercd
for the defendant it this point were decided in his favour,
woull make a difference.

Mr. Attorney-General. My Lord, in this case the law
must take its course. At present your Lordship overrules
the objection, subjeet to the consideration that it nay undergo
by your Lordships, assisted by your learned brethren at
Westminster.

Mr. Justice Williams.  With precisely the same conse-
quences that follow in other cases of the same kind.

The first witness, Samuel Simmons, was not permitted to
grive his evidence without a long examination on the voir dire,
and lengthened argument.  The statute of Anne required
that the list of witnesses should contain the names, professions,
and places of abode of the witnesses. Simmons was described
as being of the parish of St. Woollos, in the borough of New-
port. It appearcd that the parish of St. Woollos extended
some distance beyond Newport: and the prisoner’s couneel
contended, that the witness could not be heard, there being 5
mixdeseription and an insufficient deseription.  No fair in-
formation was given to the priconer of the place of aliode of the
witness,  Some more specitic information should have been
given, as, for instance, living by the side of a tram road, near
the Salutation Inn.  The prisoner had only ten days to enquire
respecting 317 jurors and 236 witnesses: and some nore
precise indicia should have been given to assist an enquirer.
The Court, however, without calling upon the Attorney-
General, repelled the objection, the deseription being true in
every part and particular, and sufticiently definite.  The
panel of the jury merely contained the name of the town or
parish where their abode was, without any particular street
or number. This somewhat techuical objection prevailed,
Lowever, to exclude the testimony of two very important
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Westaate Inn. When there was a great deal of firing, the
maob threw down their arms and mn away —a great quantity.
I dick not see the firing come from the soldiers. 1 suppose
there were five or six thousand men there that morning, 1
saw two men fall. I remained till the mob was quite
dispersed.  The mob was dispersed in about & quarter of an
hour.  When | first saw the men at the machine, the boys
were hurrabing, 1 saw Mr. Frost raise his hand like this
"lifting up his hand’, us if to prevent the boys from making a
llviirc.”

The cross-cxamination turned on immaterial matter.

The next witness, an attorney, Richand Waters, continues
the narrative of what took place at the inn.  “] saw Frost
immediately before the Westgate Hotel, about nine o'clock in
the morning.  Ile was alone on the pavement, but accom-
panicd by an immense body of men in the road. He was
close by the house.  He had a sort of loose wrapper about his
neck.  Iheand o firing. I cannot say where Mr. Frost was
at the time. I saw him almost instantancously at the time
of the firing. T stayved in the room at the inn as long as I
thought it safe. I went ont into the passage, and the only door
which T thought T could get out by I found blockaded by
the men. It was the back-door. I then went up stairs.  The
noise and din of breaking in the windows of the commereial
room was so great, that I cannot say T distinetly heard any
firing. The perzons I had seen were breuking in the windows
with pikes and mandrils, a kind of pickaxe, and various sorts
of weapons, I quitted the commercial room after those
persons had begun breaking in. I went up stairs, and re-
mained there during the whole of the firing, I should say six
or seven minutes.  When [ got up stairs there were some
hundred volleys fired.  When the firing ceasad I came down
stairs, I eaw eeveral persons in the passagre, dead or dying:
there were three dead personsy, and one dying outside the
dvor. When I came out the persons were dispersed; not
entirely so, for they were hanging on the corners of the
strects.”

Two boys, Rees and Coles, were then ealled, who spoke
to what took place at the Court-y-Bella machine, a short
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were you not considerably alarmed at the time, from your
position, and sceing the persons before you 7—I was alarmed ;
I cannot say considerably.

I presume you will not undertake to swear positively to the
precise wonds used by the peron who eaid what you have
mentioned coneerning the prisoners —Those I believe to have
been the words,

I have no doubt you do, or you would not have swoemn it.
I only ask you, whether, considering the noisc that prevailed
at the time, and your situation, and the alarm, be it small or
great, that you felt, you can undertake to swear positively to
the words, or do you only believe that that was the substance
and cfieet #-—— There may be perhape a single word; but I
sure T eannot say. I believe them to have been the words
that were aaid.

Did you ob<erve whether they were addressed to any par-
ticular person *  You have stated some body or other, gave an
answer? — Yes, they were addressad to me. The man was
about a yard from me, and he scemed to address himself o
me, being on the outside, nearest to him.

May they not have been addressed to the whole that were
then assembled ¥ — Oh yes.

You can perhaps tell me whetlier you know a person of the
name of Vineent 7-— Yes, not perronally.

Do you know that he has been in confinement here since
the last eummer assizes 7 —Yes: T waas at his trial.

I believe he was what is called o Chartist. — Yea,

Were there others tried at the same time of the eame de-
scription of persons? — Yes,

And they were also convieted and imprisoned 7 — Yes.

You have lived in Newport yourselt’?—1 have.

Do you know whether it was matter of public notoricty in
Newport that great complaints were made by the Chartists
concerning the way in which Vincent and the others were
supposed to be treated in prizon 7 — I do not know.

I am not asking you whether they were so treated, but
whether you know that any complaints were ever made ? — No

You are not at all aware that it was matter of notoriety that
such complaints and discontent had existed 7 — No.

Then Daniel Evans, a tailor at Newport, wag called. s g
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the park wall. I saw him go through an arch that leads into
the coppice wood.  There I loet sight of him.”

Sir Thomas Phillips, the gallant mayor of Newport, gave
a clear detail of what had occurred.  “In the course of
Sunday, the 3d of November, 1 had taken steps to
preserve the public peace. I had ondered the superin-
tendent of the police to have special constables ready. I
had rececived intelligence of a movement in the hill country
directed upon  Newport.  The #pecinl constables were
ordered to be stationed at the different inns in the course
of the evening. I etationed myself at the Westgate Inn
with Mr. Brewer. It was not the place where the ma-
gistratea usually met.  We remained there through the
night. We reecived intelligence of the approach of pereons
towards Newport. I sent out one Walker, a special con-
stable, for that purpose.  He came back wounded about eleven
oclock at night. I sent persons to the marshes at the north
of the town. Dersonz were brought back in custudy.  More
than a dozen persons were brought before us and detained in
custedy. The greater part were =ent to the barracks ; but
rome remained in the Westgate. T received intelligence of
persons approaching the town until shortly before nine o’clock.
I sent a message for the troops from the barmcks very soon
after daybreak. I believe there were about thirty came
under the command of Licutenant Gy, who fimst formed
the troope outside of the house. I then went out, and
requested that he would march them into the yanl, through
the large folding gates.  The gates are in front of the strect.
I returned through the house, and went into the court-yanl,
and met the military coming into the yard. They were
formed again in the yard: and T directed the doors to be
closed behind them, which was done. 1 then took Licutenant
Gray into the room at the east end of the house, and tald him
that they should be stationed there it he approved of it.
They were stationed in this room. I ordered the special
constables to come in, and the front door te be closed, which
was done.  The door was afterwards opened, and two or three
gpecial constables were put in charge of the door. T then
went into a room over the commercial room, as 1 learnt the
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high. The wound in my arm was a bad wound. The wound
in my hip was only a fleeh wound.”

Ile was cross-cxamined cautiously upon bye matters, as if
to divert attention from the weighty parts of his narrative, by
Mr. Kelly.

“I am an attorney, and have been in partnership with Mr.
Prothero from 1824 until the close of 1839. I have known
Mr. Frost for seventeen or cighteen ycars. 1 was well
acquainted with him before the time of the Reform Bill
There was no personnl intercourse between us whatever. 1
had very little acquaintance with him. There had been differ-
ences between Mr. Prothero and Mr. Frost. In 1824 there
had been two indictments agninst Mr. Frost for libels. After
that I know of no difference between them. I have met
Mr. Frost in public, at public meetings. I have had oppor-
tunities of obscrving his public conduct about the time of the
Reform Bill. There was a great deal of excitement at Newport,
and public meetings, which I have attended, about that time.
I have seen Mr, Frost there. e has taken a very prominent
part there. I have not taken a very prominent part myself.
I have spoken at two or three public meetings, 1 never said
that the thirty-seven lords who were the majority againet the
Reform Bill deserved to be guillotined. I never said any
thing approaching to it. T attended a public meeting at Uk,
at which the high sheniff presided. I believe I made some ob-
servations respecting that majority. 1 cannot tell what they
were,  According to my recollection 1 censured the ma-
jority, but in no oftensive terms. 1 believe I did not say any
thing about meeting with their deserts. I have frequently dif-
fered from Mr. Froat in public; but I witneased nothing in his
conduct at those public meetinga which appeared to me to be
reprehensible. I think there was nothing in his conduct
tending to riot or any thing of that sort. Mr. Froet was a
magistrate for three ycars. During the whole of that time,
I may have differed from his conduct as o magistrate on par-
ticular occasiong, but I had not witnessed that he has done
any thing which I thought he did not believe to be right.”

Emboldened by this answer, Mr. Kelly ventured on a
question from which he could not creape uninjured.
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I heard loud cheerings from the angle turning up Stowe HillL
It continued to the front of the building; and I could perceive
certain weapons over the half shutters, apears and pikes. I
saw they were forming in front of the building. They appeared
to be forming very steadily, from the manner in which the
weapons came up.  They then discharged a volley of small
arms at us, and rushed into the building through the front
door, which had been left open. The volley tore the win-
dows and window-shutters, by the cffect of the slugs and
balls. The men's guns were not loaded down to that time.
I gave the word to load immediately, and they did load with
ball cartridge. The lower part of the window-shutters were
still closed and latched.  They were then opened, one by the
mayor and one by mysclf. I took the shutter on the left
hand, the one ncarcst the hall.  We were then exposed to
their view ; and another volley of small arms was discharged
at us. Our wen commenced firing from the windows when
the shutters were opened.  The lower sash had been lifted up
before the shutters were closed, to allow us as much air as we
could have. Our men then fired through the windowa,  The
mob had entered the building.  After we had fired half a
minute the rush subsided. The door from the room to the
passage was then opened.  Those who had effected an entrance
were armed.  Our men fired into the passage.  The body of
one of the mob fell across the passage.  The whole affuir lasted
less than ten minutes. The strects were soon cleared of all
dangerous objects. The attack inside continued; and whenever
the smoke cleared, the people endeavoured to foree our posi-
tion. But they always faltered when they found their own
dead, and then they received our fire.  The passage was cleared
of all but the dead and wounded. I then directed the men
to sparc their ammunition. We began with twenty-two
rounds, and they had fired about three upon the average. 1
perceived a great deal of ammunition taken from the pockets
of those that were killed. It was afterwards vsed.  One man
had ball cartridge, well made up, thirty or forty rounds. There
was a great deal of ammunition less skilfully made up; some
slugs and balls. The slugs were loose in their pockets.  We
applied this ammunition afterwards: and then we used the
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Before the shutters were opened P — Before the shutters
were opened.

Did you give orders to load ? — Yes.

The shutters were opened for the purpose of giving effect
to your fire upon the mob? — To allow our men tofire. The
shutters were about a foot higher than our men, and, unless
the shutters were opencd, the soldiers could not fire.

Unless they fired in the air ? — Soldiers do not do that.

But many shots came in over the glass? — Yes, a great
nany.

Many of the shots were in the cciling? — Many in the
ceiling.

Then the practice of the mob was different from that of
the military ; and all the damnage they did was to break the
windows, and to make a hole in the ceiling? — And to tear
the shutters, and to wound one of our party, and Sir Thomas
Phillipe.

That was not until after the ehutters were opened ? — No.

Do not mix matters together that I am endeavouring to
keep separate. What I want to know distinctly is, whether
you did not load for the purpose of firing before you opened
the shutters? — I loaded for the purpose of firing before I
opened the shutters.

You say you expended about three rounds of ball cart-
ridge ? — I averaged it at about three rounds per man.

How long were you in that room before the firing over the
shutters into the ceiling commenced ? — Something better
than five minutes.

When re-examined he stated the important fact, — ¢ The
shutters were damaged and torn before I opened them. The
marks were perfectly on a level with us; but we were pro-
tected by the shutters. I could perccive the marks in the
shutters were on a level with us the moment they were
opened. I believe the mob fired deliberately on us after they
saw us unmasked; but we were prepared for them. I am
satisfied the mob muast have scen me at the time they fired;
for the windows were down to the very floor, and I stood
before them in my uniform, and the soldiers stood in a line
behind me. They must have seen the soldicrs. Only one
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of iiim to desire the men to return to the hills.  Ie said to
me, * Do you think w0 ?’ and turned away with a scornful
look, as I thought. This was at Pye Corner. It was after
davbreak., At this time the road was lined with men further
than I could express; some armed, some not. I jumped into
the briars, and hid myself there; I got under the briars and
nettles, and made my escape. I went home as fast as I
could. I had endeavoured to cscape before this. I was
stopped at Risea, particularly by people placed to prevent
people from going back : a great many, in different places,
were fureed on against their will  On the Sunday night,
before we started, the passwonl was given near the Coach
and Horses. The words were —- ¢ Beans,” the word of challenge,
and ¢ Well* was the answer.  The persons whom we met
who did not know those passwonls were to be made prisoners.”

Another of the crowd, George Lloyd, proved the force
userd to compel reeruits, and the intent of the ringleaders
¢« Zephaniah Williams eaid, ¢ My dear Chartists, do not be
afraid. ' We are bound to be at Newport by two o’clock.’
Then we all started down.  The people then eaid, ¢ Come
on, my boys”  The men all whooped, and said they did not
care for the soldiers, and they marched away. As we went
along, there was a knocking of the doors open, and taking
people out of bed.  They took the people along with them
when they were gaing to Newport.  If they did not come, they
began draguing them out. They were pushing me on, knocking
me on the back with a stick.  They said they would serve me
out if I did not go along with them. At Aberearne, they
threw me into the eanal. T was trying to make my escape
from them. I got out again. I found myself very cold,
gtift, and wet, and I dropped on the road, and was taken into
a house, and T stayed there till about half-past six in the
morning ; and, in going home, I met twenty or thirty men.
They had weapons, pikes and o on, like the othera.  Thoee
men took me back again by foree on the road to Newport. I
met them about half a mile from Abercarne. They took me
back as far as Tredegar Park, and through the park nearer
to Newport. We met the people coming back in all di-
rections; some with hats and some without. We learnt
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the Welsh Oak.  While there Mr. Frost came in; it was past
six. He said ¢ Where is Mr. Brough?' I said ¢ Here,’ and
requested him to obtain my liberation from this situation. He
scemerd astonished to sce me there, and asked me what brought
me there. 1 told him the parties who had me in custody
could best tell him.  He told me he had a great respect for
me, and, although he hated my politics, he had a great personsl
regand for me.  He then stated that I was dismissed or dis-
charged. 1 then appealed to him for my companion, and
asked him if he was included in the liberation: and he mid,
*Certainly.”  We were both liberated upon that.”

The power of Frost over the mob being thus proved,
another witness, John Harford, spoke to his declarations.
 The mob asked Mr. Frost, when we met him, whether they
had not better return.  Frost said, ¢ No, they had better not
return.' The mob asked Mr. Frost what he intended to do.
He zaid, ¢ First they should go to the new poor-house and take
the soldiers and arms; then, he =aid, there was a storchouse,
where there was plenty of powder ; then they would blow up
the bridge, that would stop the Welsh mail which did run
to the north, and that would be tidings, and they would com-
mence there in the north on Monday night, and he should be
able to see two ur three of his friends or enemies in Newport.'”

The eftect of the evidence of the next class of witnesses
relating the proceedings of the third division of rioters headed
by William Jonecs, may be shortly given. A number of armed
men were assembled on Sunday night at a place called the
Race-Course, about a mile from Pontypool, and marshalled by
Jones. The witness, James Emery, heard him onder the men
out repeatedly; he told them to turn out and march to
Newport. e told them they were expected by the people of
Newport in three bodies ; the pikes were to go first, the guns
next, and the others with what weapons they could get. «]
eaw them form in the road; I saw the pikemen form them-
fclves in ranks so many abreast ; I saw the guns come out and
stand bebind the others. I ran away. I was obstructed by
two men armed with pistola; they threatened to blow my
brains outif I went back; but I did escape houme to Pontypool.”

] knew,” he said on cross-cxamination, “of Vincent'’s being
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the house of John Partridge, immediately afterwards, with
another search-warrant, attended by & special constable: it
was between seven and eight o'clock. I knocked at the deor
of Partridge’s house.  No notice was taken of the knock. I
called out, ¢ Mr. Partridge.’ I found the door fastesed
Purtridge said, ‘I am gone to bed;’ and I said, *Get up and
open the door, or I must force it open.’ The door was not
opened, and I forced it open; I heard the iron fall from the
door.  Immediately on opening the door, which opems inte
the room of the cottage, I saw Mr. Frost within two yards
of the door, standing facing me. We told him he was owr
prizoner, and each Inid one hand on his shoulder. Frost ssid,
*Very well, I will go with you directly.,” I then searched
Partridge’s house. Frost appeared very much fatigued ; he
zaid he was very uncomfortable. He was conducted to the
Westgrate Inn under my arm, about a quarter of a mile.
Walters was also conducted there.  Neither Frost nor Walters
were searched till we got to the Westgate Inn.  On searching
Frost, three pistols were found in his pockets, 8 powder-flask,
and some balls; the balls, I believe, were loose in his pocket.
On Walters were found four pistols, a powder-flask, some
balls, and some lucifer matches.  Frost's three pistols were
all loaded: those are the pistols [producing them].”

On cross-examination he =aid: “I searched Frost’s house
for manuscript papers. 1 searched the room at the back of
the house, where he kept all his papers. I found a great
number of manuseript papers in Frost's handwriting — copies
of correspondence; they were handed to me by one of his
daughters.  Ilis family consisted of Mrs. Frost, five daughters,
and two sons; one of them is abroad.  The search was made
about geven o'clock, before T apprehended Frost: the papers
were on different shelves. I saw Mrs. Frost when I first
went to the house: she made no difficulty about the
nor did his daughters. I have no reason to doubt that I had
them all.  Mr. Frost's house is in the IHigh street; Frost’s
house and Partridge’s cottage are nearly back to back, with
gardens between. Frost has known me many years; he
must have known my voice. Partridge is a printer, much
cmployed by Frost. Going by the street, the distance of
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or the nature of the charge. * As far as the learned judges
arc concerned, so far from uttering one syllable or whisper of
complaint, I do feel that the administration of justice was
never rendered — I had almost said more amiable —certainly
never more satisfactory. I bave never known on any ocoasics,
I have never read of any proceedings of this sort, that have
been conducted with such unexampled patience and mode-
ration on the part of those learned persons. And I do, for
the prisoner at the bar, feel deeply indebted for that time for
consideration which has always been given, that patience in
hearing, that readiness to give every possible opportunity to
hear the evidence while yet attention is unexhausted, and to
afford the opportunity of considering it before any addres
thould be made to you. And I may be alloveed, Gentlemes,
perhaps to sy, that your ready acquiescence in every ar
rangement suggested at the bar, or adopted by the Court,
your patient forbearance from uttering onc single murmaur of
complaint at the great inconvenicnce that you must have
experienced in being separated for so long a time from your
families and kept away from home, demands, and I trust,
Gentlemen, you will aceept, my sincere and cordial thanks.”

He could satisfy the jury that there was no evidence upon
which the least reliance could be placed that this was a
treasonable purpose, whatever criminality might belong to
the meeting, the marching, the arming, the alarm, the terror,
and the fatal consequences that had ensued —how criminal
soever, however much to be deplored and lamented, the
purpose was not a treasonable one. “In the relaxed dis-
cipline of society that has prevailed for some time past, a very
ditfcrent estimation is to be held of public meetings, ay, even
of armed meetings, from that which might have been formed
some twenty or thirty years ago. The object and the in-
tention of the partics may justly reecive, at the close of the
year 1839, a construction far more favourable than, perhaps,
could fairly have been conceded in earlier periods of the
history of this country.

¢ Hundreds of thousands of men have been collected for
the purpose of exhibiting their numbers, and showing ther
strength for purposes connceted with a change of the system
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round and fire on the military.” I should have thought that
if they meant to blow up the bridge, the military possession
ot the Westgate Inn was of small importance, if they were to
attack Newport, to blow up the bridge, and to stop the mail
frum proceeding to Birmingham. The mail could not have
been stopped ; for a new mail starts from Bristol to Birming-
ham, not the same coach that has come from the Passage to
Bristol, and not the same coach that has come from New-
port to the Passage. llow very abeurd, how monstrous, that
the non-arrival of the mail from Bristol to Birmingham should
be the signal, at the end of an hour and a half, for a general
revolt.  Suppose the non-arrival of the Newport mail, by
blowing up the bridge : let us sce what the effect of that would
be.  That could not possibly prevent the passage of the mail
from Bristol to Birmingham ; so that when the three delegates
marched out, as they expected them, watching for the non-
arrival of the mail, in would come the mail at its regular time.
For, depend upon it, the mail from DBristol to Birmingham
docs not wait for the Newport bag; if the Newport bag is
not there, it must go by sume other conveyance ; all the north
of England will not wait for its communications because the
Newport bags have been stopped.  The three delegates would
march out there, and. eecing the conch, I suppoee, trot in,
they would immediately march back agnin. They might as
well have agreed with the three delegates, at the same hour
of night, to lovk upon the same stars in the heavens, as to
devise such a mude of communication as this.  Nothing could
be so abzurd. Mr. Frost had communications with Bristol
He had a bill coming due on that very Monday, the 4th of
November, at Bristol, at the banker’s there, and had made pro-
vision for that bill on the Friday previously. There is no
proof of any Chartists watching at Birmingham: the case is
an cntire blank in this respect.

« Another phrase hasbeen misinterpreted.  The saying ¢ That
they were going to Newport’ was perverted into the declars-
tion ¢ That they were going to take Newport,” when they in
fact said, ¢ They were going to take a turn to Newport.’
This was their real, true, genuine object, to takea turn there
to draw Vincent out of prison. This was the true character
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seen returning, with the greatest precipitation, to the homes
that they had left either that morning or the day before.

‘¢ The soldiers had not been there a quarter of an hour: the
two boys who spoke to Frost’s knowledge of the fact contra-
dicted each other, and were then working for Mr. Phelps,
the assistant-solicitor of the Treasury: rather curious that no
person can be found to give information against Mr. Frost,
cxcept some individual who stands in some kind of relation of
that sort to the prosecution. Although it turns out to be
true that there were some soldiers (not ten or twelve, but
thirty), the boys at that time had no means of knowing it,
and did not know it. The story they have told about the
men scparating at that point is the merest fiction, a fiction
just as untrue as that there were three delegates in Birming-
ham waiting the non-arrival of the mail.

¢ Captain Gray gave as a reason for his conviction that the
mob fired upon the soldiers after the soldiers were unmasked
and seen: ¢ They must have seen me, and fired after, for Daly
was wounded, and the mayor together.” Now, when was the
mayor wounded? Fortunately, there was one witness, Sir
Thomas Phillips, who upon this point could not be mistaken.
It was a matter of personal feeling about which it was impos-
sible he should make a mistake. €I was in the act of opening
the window-shutters, I saw no soldier fire before that time. 1
and the serjeant were wounded in the very act of opening the
shutters; and the moment we opened the shutters the soldicrs
fired, and no fire was returned.” If there had been, it must
have been fatal ; for any shot going into that room, with thirty
persons in it, by no possibility could have escaped doing
some one a grievous injury. The moment the shutters were
opened, the glass having been before thrown up for the
sake of getting air, they fired immediately upon the mob, and
the mob dispersed instantly: not a shot was returned into
the room. It is impossible that a shot could have been re-
turned without being fatal or highly dangerous to some one.
It is clear that the instant the soldiers fired, the mob that in-
stant threw down their weapons and took to flight, and no
sort of resistance was offered after that.

«It is equally clear that there were some prisoners, Chartists,






46 TRIAL OF JOHN FROST

I for one do not agree in any respect with the Chartists: but,
I believe, upon these subjects their opinions are entertained
by many members of parliament of undoubted respectability
and honour, and considerable talent.

¢ Vincent, their leader, was committed to prison at Mon-
mouth for sedition; and Frost took a very active part in
endeavouring to ameliorate his condition in gaol, which was
considered by the Chartists as a personal grievance affecting
them. Frost went to Newport, to make a demonstration in
respect of Vincent, and from the effect of that demonstration
he may learn, that ¢ they that sow the wind shall reap the
whirlwind;;’ a picce of advice that might not be thrown away
upon many persons in far higher stations than Mr. Frost has
ever had the honour to fill. I pause not to give a character
to the offence: I admit it to be a grave one. All I contend
for is, that it was not treason, for it had no character and
purpose connected with treason about it. Mr. Frost so little
expected that any thing would occur in the town of Newport
to lead to the lamentable consequences that ensued, that the
moment that occurred which he and others had expressly for-
bidden, he retired from the spot overwhelmed with sorrow
and regret, and, I trust, shame at what had occurred. He
made no attempt to escape, still less to resist by means of the
deadly weapons that he had about his person. In addition
to these circumstances, I ask you, can you believe that
Mr. Frost, who is supposed on the Friday preceding to have
formed a scheme to throw the whole country into confusion,
would have actually on that day made provision for the
payment of a bill of his own that was coming due the fol-
lowing Monday; and on that very Monday, the 4th of
November, on that important and eventful day, that bill was
actually paid; and yet the expressions of taking and keeping
Newport, blowing up the bridge, stopping the mails, eating
up Newport, are ascribed to Mr. Froet and his companions,
he having a wife, five daughters, and a son living with him
in that very town upon which it is supposed he was making
this hostile movement. I must appeal to your feelings as
men, as fathers, and as husbands, can you believe that Mr.
¥rost on that day contemplated, in the town of Newport,
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with very little aggression, with very little violation of
private right, with none of the appearances and the demands
of a riotous and tumultuous meeting, marching down under
the notion of levying war. When they came to the Westgate
Inn, they dispersed at the first shot; and in returning to
their homes, I do not find that it is suggested that any one of
them committed a single act of aggression of any sort, or
that any violation of the peace or security of any of Her
Majesty’s subjects occurred on that day, or has since occurred
at all. Gentlemen, the rest of England would hardly believe
the quict, the peace, and the security in which the pro-
ceedings here at Monmouth have been conducted. Where
there was the remotest suspicion of treason existing in the
country, among persons to some extent armed, and capable
of combining in large numbers, it was perfectly right that
the high authorities of the law should be protected, and that
the peace of this town, where justice is to be administered,
should be secured by the unusual presence of soldiers for
that purpose ; but, as far as I can learn, their services have
been altogether superfluous; and if I am right in the view
that I take of that meeting and that marching, their attend-
ance might have been dispensed with without any danger.

“ Gentlemen, it is for you to ascertain what is the just and
the reasonable conclusion to be arrived at after giving effect
to all the circumstances that belong to the transaction, that
preceded it, that accompanied it, that have followed it. If you
think that the solution that I have offered is the true one,
and I sce, Gentlemen, no escape from it, then is the prisoner
at the bar entitled to a verdict of acquittal : but if you should
doubt that, if thc matter rests in that uncertainty, which
almost cvery part of this transaction more or less scems to
rest in, then, according to the Attorncy-General’s statement,
and which is the law, I am entitled to say that the pre-
sumption is in favour of Mr. Frost’s innocence, and that that
is to be removed only by certain and convincing evidence
before you can find him guilty.

 Gentlemen, if I have not exhausted the suhject, I have
nearly exhausted myself, and I bave merely to pray that, for
*he sake of the individual whose counsel I am, for whom, and
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A sort of whispering low voice ? — No whispering at all.

A low, quict tone of voice? —Just as low as you speak
now.

Perhaps lower, as low as you speak ?— Perhaps so.

In a quict, peaceable manner ?— Yes, as I thought.

Keeping their pikes, or whatever they were, at their
shoulders?—1 believe, to the best of my knowledge, that
the stick rested on the ground.

And the point up in the air? —Yes.

Nothing was done to show any offensive demonstration on
the part of the mob? — Not the least.

Then this offence that was given by the man who reached
out his arm behind you, was the first thing you saw to create
any disturbance ?— No.

What was the first thing?— A sort of groan.

That was before the constable reached out his hand for the
pike ? — Before.

A groan from the inside of the house ?—From the inside,
near to the front door.”

How few perjured witnesses seem aware of the' mischicf
they inflict on their own friends by over-acting their part.

A copy of a letter from Frost to one of the visiting
magistrates of the gaol at Monmouth was then read by the
permission of the Attorney-General, who did not wish any
evidence to be excluded that the prisoner thought material.
It was addressed to the Rev. James Coles, and dated the
28th of September, 1839 : —

« Sir, I beg leave respectfully to solicit that, as a magis-
trate for the county of Monmouth, you will be pleased to
make some alteration in the severe regulations of the gaol to
- which Mr. Vincent and others arc now subject. As the
agitation has now subsided, an alteration for the better would
now appear an act of mercy.”

An application to the same effect was proved to have been
made to the Lord Licutenant of the county of Monmouth.
Nothing was done, as neither of the gentlemen addressed had
any thing to do with the regulations of the gaol.

A Chartist, having then proved the circumstances as to the
mail from Newport, was asked by the Attorney-General—
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Mr. Kelly commenced the summing up of the evidence for
the defence with an eloquent exordium.

¢ The time has at length arrived when the duty devolves
upon me of addressing you in defence of the life of the prisoner
at the bar, for his life is committed to your hands: a duty by
far the most solemn, the moet painful, and the most awful,
which I have ever yet been called upon to discharge. Gen-
tlemen, if I had felt that the fate of the prisoner could have
depended upon my ability duly to perform the task allotted
to me, I never would have consented to place myself under
so fearful a responsibility ; but I have felt that he is amply
protected by the law and constitution of his country; by
enlightened, learned, patient and impartial judges; and, above
all, under Providence, by that mighty and impregnable
rampart which encompasses and covers every subject of this
realm, guarding him in the enjoyment of his rights, his liberty,
his property, his character, and his life, —a jury of his fellow-
countrymen.

“The Attorney-General, in his opening, scemed to anticipate
that we might deviate from the straight and honourable course
before us, in defending the prisoner, into something like an
attempt to induce you to depart from the strict letter of the
law. So far from this, it is in the law, in the strict unde-
viating performance of the law, that I place my hope, my
only trust. It is my prayer, therefore, that you should follow
it ; that you should be guided and governed by it; that you
should attend and adhere to the law, and to the law alone,
because I feel that, by that law, I shall prove to you, clearly
and satisfactorily, that the prisoner, whatcver may have been
his misconduct in other respects, however high the crimes
and misdemeanors for which in another form he might have
been indicted or punished—1I feel that, by the law of high
treason, he is as guiltless as any one of you, whoee duty, I
hope, it will soon be 8o to pronounce him. Gentlemen, if the
prisoner at the bar be at this moment in any jeopardy or
danger, it is from the law not prevailing, or not being clearly
and perfectly understood. It is because the facts, which are
in evidence before you, undoubtedly disclose a case of guilt
against him ; because they do prove that he has committed a
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perfectly proved on the part of the Crown, or the prisoner is
clearly entitled to your acquittal : — That he levied war ; that
he levied war against Iler Majesty ; and that he did so with
the intent by force to alter the law, and to subvert and over-
turn the constitution of this realm. * b .

¢ This law of high treason, more than any other law,
is to be watched with jenlousy and guarded caution, not
merely by judges, but more especially by juries, because it is
only to them that the subject can look for protection against
the great, and otherwise irresistible and overwhelming power
of the Crown. For a course of centuries, juries of honest,
bold, loyal, uncompromising Englishmen have resisted and
opposed even the Crown itself, with all its power, more cspe-
cially in cases of high treasom, and discharged their trust
fearlessly, firmly, and impartially. I ask you only to discharge
your duty, as your predeccasors have discharged theirs in
former times ; 8o as to confer honour upon your country, and
safcty and liberty upon your countrymen.

¢ I do not stand Lere to deny that Mr. Frost has been guilty
of a great and enormous offence ; that he has been party to a
riot of a most scrious and alarming character ; that, although
he himaclf happily be guiltless of the fact, he has joined with
those who afterwards have shed human blood. Though he,
Gentlemen, as deeply deplores it, as deeply mourns the me-
Iancholy consequence of that unhappy day as perhaps even
those who have most severely suffered by it, and yet survive,
he is guiltless of the act itself; but still he bore a part in
joining, in leading, if you please, these men, who afterwards,
in the heat of excitement, in the phrenzy of the moment,
committed the crimes which we all so griecvously lament.
But, Gentlemen, it is because he has borne an unfortunate
part in this transaction, because, therefore, you may find that
he has been combining with armed multitudes to the danger
of the peace, the property, and the lives of the people of this
county ; and because you may, consequently, fecl that he
ought to undergo scrious punishment, and you may be con-
founding in your minds the guilt which I have admitted is to
be ascribed to him, with that more scrious guilt with which

is charged by this indictment ; it is for that reason, Gen-
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standing the Englieh language, would ever have called a
levying of war agninet the sovereign. The judges of that
day held it to be a levying of war.

¢ In the ncxt reign, something else —eome meeting to pull
down inclosures, was held to be a levying of war. Judges
then were not independent; and Lord Hale has pronounced
an cmphatic warning against their interpretative levying
of war. ‘In my opinion, if new cases happen for the fu-
ture that have not an express resolution in point, nor are
expresely within the words of the 25 Edward 3., though
they may scem to have a parity of reason, it is the safest
way, and most agreeable to the wiedom of the great act of
25 Edward 3., first to consult the Parliament, and have their
declaration, and to be very wary in multiplying constructive
and interpretative treasons, for we know not where it will
end.’

« If you are to magnify, and distort, and exaggerate a riot,
however wicked, however dangerous, into high treason, how
do you know that any one of yourselves may not, in some
unhappy moment of excitement, in a moment of heat and
intemperance, give utterance to expressions which will excite
the passions of the multitude to break out into open violence ;
and, instead of your being subject to the punishment which
you would deserve for a misdemeanor, to fine, to imprison-
ment, to anything that the law will inflict upon a man guilty
of that offence, find yourselves, upon the very precedent
which you may have laid down to-day, indicted by the At-
torney-General for high treason, and your lives, and your
children’s, and your children’s children’s names, property,
character, and welfare placed in danger and in jeopardy ?
Gentlemen, beware of establishing that precedent. Remember
the language of Lord Hale, ‘We know not where it will
end.’

In carlier times marches of hodies of armed men much
more manifestly and palpably dangerous, ay, and more
destructive than any that is proved before you to-day, under
this very statute of Edward, have been held not to amount
to treason, mot to be a levying of war agninst the sovereign.
The Earls of Gloucester and Ilcreford fought with their
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information himself, that he blundered (if he will forgive the
expression) in making the statement, it not being either in
our bricfs, or in the cvidence, or any thing eclse; but in the
course of his speech he told you what he had understood were
the four or five articles of the charter, and gave the first insight
to the judges —to you, unless you knew it before, to any one
in this court, as far as the evidence is concerned —of what the
charter is which was to be proclaimed as the law of the land.
1 do believe that there is not one particle of evidence at all
bearing, tending, or pointing towards this essential, indispen-
gable portion of the opening of the Attorney-General; not one
particle of evidence pointing, in the remotest degree, to an
intention to declare the charter as the law of the land. Out
of the thirty-nine witnesses whom they called — out of seventy
whom they ought to have called — there is not one that has even
pronounced this word ¢charter;’ and yet this is said to be a
treagsonable conspiracy to make the charter the law of the land!
The object was clearly openced and proved in Lord George
Gordon’s trial; and again in the cases of ITorne Tovke and of
ITardy the charge was plain to overturn the law and govern-
ment of England, and to cstablish in its place a convention
similar to that which existed in France. When we come to
Watson's case, we find that design was also to subvert the
constitution of the country.

¢ Again, when Thistlewood and his confederates were in-
dicted for high treason, they were charged with a substantive
act of treason, namely, with an attempt to murder the whole
of the cabinet ministers on a particular day. In all those
cases, the cftect, the object, the nature of the alteration of the
law which was to be obtained by the illegal measures of the
parties accused was fairly stated in the opening speech for
the Crown; and it was such, that the prisoner’s counsel had
the means of dealing with it in evidence. But here, in a
case in which the question of treason or no treason depends,
not upon whether there was an armed and mischievous mul-
titude, which I have admitted over and over again there was,
but upon whether the prisoner at the bar and others designed
to overturn the government of the country, and to establish
some other system in place of it, and where the Attorney-
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to answer to yourselves, why did they pass the poor-house,
with the diminished forces of Her Majesty within it, without
making the least demonstration ?”

After a severe objurgation of Harford and Hodge, who in-
vented treasonable declarations, and stated a report that the
soldiers were all Chartists, Mr. Kelly continued tauntingly :
« Will the Solicitor-General have the goodness to explain to
you, for it does not occur to my organs of comprehension,
how it can be explained, why Mr. Frost should go and en-
courage men to hazard their lives in attacking the military,
when he had learned, an hour or two before, that the military
were all Chartists, all ready to join them, and only waited till
the Chartists should go to Newport to join them, and that
their arms and ammunition were packed up? Gentlemen, I
defy the Solicitor-General to answer that question upon this
trial of blood, of life, and death. I defy him, unless he con-
tradicts his own witness, unless he discredits the man who
has made this statement, unless he admits that this statement
is false.”

This defiance was rashly hurled, and the sophism too
patent.  Frost might connive at the uttering a falsc report
to encourage waverers, and keep up the courage of his
followers ; yet, knowing the truth, determine on leading them
to the attack. The advocate was too acute not to sce the
easy solution of his fancied difficulty, and thus ingeniously
met it.  “If somcbody camo up and deceived the people
with the iden that the military were going to join them, then
they at least did not go with the intention to attack the
military.

“The witness Harris, who heard on the march that they
were cnough to eat Newport, had declared before the ma-
gistrate that he did not know what was said. If the case of
treason stands in nced of the evidence of a witness like that,
shame upon a government that will endanger the life of a
fellow-creature upon such evidence! I tell you, fearlessly,
and carcless of contradiction, that it would have been a
worthier and a more honest part to have kept back the
witness altogether, rather than to have brought forward a
witness (thereby admitting that the proof of treason is not
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to them to retire a few miles further, or go clsewhere till the
tumult had subsided ?

“Why, Gentlemen, is it not idle, is it not trifling with you,
to say that these men, one of them the prisoner at the bar,
having a character for humanity, being always adverse to
violence, interposing, at the risk of his own person, to prevent
viulence being done either to his enemies or friends, preaching
peace and good order even in his most violent declamations;
and when, leaving his own wife and chidren upon the spot,
he retircs from the place weeping, as the witness described,
on perceiving the mischief that had happened, — can you, I
ask, believe that they went intending to enter upon a scenc
of massacre and horror which would be enough to terrify the
boldest and bravest man that ever trod upon this earth? It
is impossible. You find that Zephaniah Williams acted in
the same way. You find that all the mob, as soon as the
soldicrs fired, retreated. Mr. Frost, even before they fired,
went away.  Zephaniah Williams, as soon as he heard that
there were any military, turned round with all those who were
attached to him, and they returned to their residences upon
the hills. T say thercfore, (Gentlemen, that to belicve that
this body of men, or any of them, seriously or deliberately
intended to attack the miilitary, is contrary not only to pro-
bability, but to possibility. Look at their acts, and judge
whether they meditated what they are charged with medi-
tating. It is said that 5,000 or 10,000 men went down to
Newport; that one object was to blow up the bridge. Why
did they not do so? They had powder, they had arms; at
least such is the evidence, if you are to believeit. They had
the means; but there is not the least attempt made to do any
thing of the kind. 'Why did they not do it?

¢ Again, with respect to the post-office, it is said that their
object was, for the purpose of giving this signal, to stop the
communication by the post from Newport and the rest of
Wales to the North, by seizing the letters. Why, Gentlemen,
we have not heard that the post-office was guarded by any
military force, or that the letter-box was in a castle. I believe
that it dropped from somcbody or other, that it was a woman
who kept the post-office. I rather wonder, then, that those
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to arrive. The mail would have gone, whether Newport
existed, or had been burnt to ashes.

“ Frost's declarations of treasonable design rest on the testi-
mony of two perjured witnesses, Harford and Hodge. There
are some few casual expressions from some other witnesses;
but the main, lengthened, detailed statement or exposition of
the supposed plan rests upon the testimony of Harford and
Hodge. Well, then, if that be so; if you find that the only
two witnesses who are to prove the material part of the case,
the declarations from which this treasonable design that is to
forfeit so many lives is to be inferred; if both those witnesscs
are open to this imputation upon their character, that they
came to save their own lives, at all events to save themselves
from trial and punishment at the expense of another man, and
that man the prisoner at the bar; if you find, as to one of
them, that he states what he must have known to be false in
answer to my question ; if you find, as to the other, that, not
merely upon statement or reasoning of counsel, but upon the
evidence of unquestionable witnesses, called on the part of
the Crown, he has stated what is proved to be false, I ask
you, in this case of life and death, if at least, for I am not
bound to go any further, it is not sufficient to raise a serious
doubt in the mind of some, or one, or all of you, the ex-
istence of which doubt entitles the prisoner by law to his
acquittal.

“Gentlemen, the last time that I was engaged, painfully for
myzelf, in the defence of human life, I believe it was before
one of the lcarned judges who now sit here, upon a trial for
murder; a son was indicted for the murder of his father. In
that case the prosccution was supported, as here, upon decla-
rations and statements, the supposed confession of the pri-
soner. The prisoner was supposed to have confessed that he
had shot his father first behind the head and then had shot
him in front. The Court ealled upon the counsel for the pro-
sccution to prove something at least to support that statement,
and to show that the appearance of the body corresponded
with the supposed confession. The only surgeon who was
called found a deadly wound behind, so far corresponding
with the confession; but there was no distinct evidence of a
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of them, would at any time have been ready to march down
to Monmouth, or to the magistrates in any other part of the
county, in order to compel, by force, the liberation of their
friend and companion, and one who had been deemed — God
help us! I fear very erroneously —but whom they had been
taught to think their adviser, their counsellor, and their in-
structor. I am here speaking again upon the evidence for
the prosecution. I think it is the evidence of Saunders. He
says, on this very night of the 3rd of November, or even, I
believe, on the Monday morning, while they were in full
march to Newport, he had his house full and his barn full of
people, and he had been told by those people that they were
going forward in order to liberate Vincent from gaol.

“ (Gentlemen, let me eay here, (for I am obliged to take
this guarded course, and to explain, lest what I eay in favour
of the prisoner might be construed against him,) let me say,
under the correction of the learned judges, that if these men
had conspired and combined by force of arms to go and burn
down the gaol of Monmouth for the purpoee of liberating
Vincent and the other three prisoners that were there, and
if, in order to compass that design, they had massacred a large
body of the Queen's troops, though it might have been mur-
der, and though, at the lcast, the very attempt would have
been a high misdemeanor, grievously punishable, yet it would
not have been high treason; because the crime of high
treason consists in the compassing of some general and uni-
veraal object, like the subversion of the Government, or com-
pulsion against the whole Legislature, or one or other House
of Parliament, to alter the laws. Therefore, if those men
marched down to Newport with the intent of liberating Vin-
cent, however criminal the means, still their offence is not
high treason.

“The phrase used by Zephaniah Williams when Saunders
said to him,—¢ Why, a great number of the men who have
been taking refuge in my house from the wet tell me you
arc marching upon Monmouth, and are going to liberate Vin-
cent” ¢No, we do not attempt that; we are going to take
a turn as far as Newport '—shows this was the object that
they had in view, and if you find that all they did was limited
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had any such purpose; they sought to liberate their own
friecnds and fellows; and that which they demanded, and all
that they demanded, was, ¢Surrender or give us up our
prisoners.” That is my case. You shall judge between us.
The demand, ¢ Surrender yourselves our prisoners,’ is proved
only by one witness, Oliver, out of thirty-nine witnesses whom
the Crown have called before you,—out of seventy, who are
on the back of the bill, who must have given evidence before
the grand jury, and who might have been called before you.
Strike out the word ¢ yourselves,’—make it ¢ Surrender our
prisoners,” and his testimony is consistent with the five
witncsses who prove that they heard the foremost of the mob
go forward and say, ¢ Give us up our prisoners.” Why then,
Gentlemen, if that evidence stood alone, I ask you whether
there is any one among you could sleep in your beds at night,
if you were to put a man to death upon the evidence of a
single witness, trusting to his accuracy in speaking to a single
word, who admits that he heard these words imperfectly, and
that they were used in a scene of great confusion, danger,
agitation, and alarm? Williams, the witness for the Crown,
gays the demand was, ¢ Give us up our prisoners’ DBut
Williams must have been cxamined by some of those
creatures who are getting up the evidence to shed the blood
of their fellow-men; and that witness’s evidence has been
kept back from you, because, peradventure, it was discovered
by somebody, that if he was examined, he could prove that the
real demand was the release of the prisoners, and that would
have gone far to disprove the charge of high treason.”

Mr. Kelly wound up his impassioned and argumentative
gpeech with an eloquent peroration.

«If you are asked by the Attorney-General to declare by
your verdict—and so to consign fourteen victims to death—
that they meditated treason; that they intended by force to
overturn the Government of the country and to alter the laws
—1 implore you to look through the evidence, and say
whether you can lay a finger upon a word which points to a
design so extensive, so wicked, so criminal? I ask you, when
you are considering whether they did entertain this design,
to look to the character of the witnesses who are to prove it;
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you might supposc it was in the power of the prisoner to call.
Gentlemen, it is due to him to make one observation upon
that point. If the Crown had indicted him for a high and
aggravated nisdemeanor, if they had treated this lamentable
outbreak as an atrocious and criminal riot, highly punishable,
but not affecting the lives of those people who had been
partics to it, he would have been able to bring forward, with
a safe and casy conscience, his witnesses to prove his inno-
cence, or even to explain or mitigate his guilt. But when the
Crown have determined to proceed upon this charge of high
treason, which involves the life and the dreadful death of
every one directly or indirectly engaged in it, Mr. Frost is
in this situation: ho cannot bring forward one witness to
his conduct upon any part of that unhappy day without
making that witness himself liable to prosecution, possibly to
conviction, without placing his life in imminent and dreadful
danger. Mr. Frost, therefore, be it for good or for evil, is
determined that, if he is to die, he will at least dic alone ; that
he will drag down no one after him. He has not called —
we have not been permitted to call —a single witness engaged
in any part of those proceedings, because the prisoner at the
bar will not attempt to save his own life by even endangering
that of any one of the unhappy men with whom it was his
fate to be connected upon that unfortunate day. Gentlemen,
in common charity, then, make some allowances if parts of
the case are involved in mystery unexplained, where you way
think witnesses and evidence might have cxplained it.

“T have no more to say, Gentlemen; the prisoner at the
bar, who stands, I hope, not in danger of a dreadful and
bloody death (for I believe the law would even deny to him
a grave), appeals not to your mercy, but he appeals to your
justice. I know that, when you have considered the whole
of this case, if you find, as I have feebly endeavoured to show
you, that the whole of the evidence tending to prove a
treasonable intent utterly and totally fails, then, Gentlemen,
by law he may demand your acquittal. But I go further,
and the events of this cause bave taught me a lesson which
cven I shall never forget; if I were a juryman I should
remember and treasure it up as I would my heart’s blood. It
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feelings of the jury. “God forbid,” said the learned gentleman,
“God forbid that I should hurt a hair of his head, beyond what
the law and juetice requiro ; but, Gentlemen, I have a high, and
serious, and important duty to perform, which I would perform,
God knows, most religiously and forbearingly, but from which
I dare not shrink. VWhy am I to be driven to repel appeals
which ought never to have been made, which are inconsistent
with justice, and destructive of safety ? Gentlemen, you have
been asked what would be your feelings if you should here-
after meet the wife whom you may have made a widow, or
the children wandering as beggars in the streets whom your
verdict will have made orphans. But, Gentlemen, I would
ask you, if you have not the manliness and firmness to do
your duty in this hour of trial, are there no wives who may
become widows, are there no children who may be left
orphans, but those which the lcarned gentleman has thought
fit to present to your notice ?—nay, you yourselves may
leave widows, if you have not courage enough fairly to do
your duty in this great hour of peril.

“Why calumniate us if my learned friend has such an
unanswerable case. 'We are here not to hunt the prisoner
down to destruction: we are here for the public safety. That
safcty is never better consulted than in securing justice to
every individual who is called upon to answer for his acts.
As to the hardship of this being a Crown prosecution for
high trcason, the only difference to the prisoner is, that it
gives him tenfold more advantages than any other form of
prosecution would give him. Several witnesses have been
rejected, whose description did not correspond with that given
in the list aunexed to the indictment. The effect you have
scen, that witness after witness has been rejected upon some
such defect; not a man could be called against the prisoner
of whom he has not previous notice, not a man with regard
to whom he cannot make inquiry, with whom he cannot
communicate, with whom he cannot place himself in circum-
stances which belong to no other form of trial. In addition
to which, have you not heard two learned counsel on behalf
°f the prisoner, an advantage that would belong to no other

'm of proceeding than a prosecution for high treason ?
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than you or any other gentleman would do for one placed in
his unhappy situation.

““Such being the case, Gentlemen, I pray you dismiss
from your attention all mere appeals to your feelings; do not
let the prisoner suffer from the course that has been taken
in the case by his counsel, and the weakness which such a
course generally shows; but give fair effect to thoee argu-
ments which the learned counsel nsed, and do justice to the
prisoner in epite of that manner of conducting the case,
which, I say, necesearily indicated great want of confidence,
while it was accompanied with the most powerful expressions
of it.

 Consider what the charge really is, and the importance
of the inquiry; an inquiry which will, I trust, be of great
general benefit not only to this country, but to every part of
the kingdom ; and to these unfortunate and ignorant persons,
with regard to some of whom the very object of the excursion
was obliged to be translated into Welsh ; persons who did not
even understand our language, brought in immense masses to
the spot, without knowing the object to which their attention
was to be directed ; told to bring arms in their hands without
knowing how or against whom they were to use them;
brought for the purpose of being exhibited, to the terror of
the public, tools and instruments to more artful and wicked
leaders.

“There was no material difference between my learncd
friends and myeelf as to the construction of the general law
upon which this case must turn. The charge that it is my
duty to make against the prisoner is, that prior to the 4th of
November last, he belicved there were large bodies of men in
different parts of the country, who were inclined to rise and
rebel against the Government; that he raised a large body
of armed men to march into Newport, intending, either by
surprise or by terror, from the numbers of those men and
their arms, to prevent resistance, or by force to overcome
that resistance, and take possession of the town of Newport ;
that he intended to supersede the magistracy and the law,
and himself to exercise authority there; and that he intended
to make the taking of the town of Newport a signal to other
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persons always do; but before they got to Nottingham, they
heard that some soldiers were coming against them, and they
all dispersed and ran home. Murder had been committed in
the course of the march; and, after hearing the evidence of
the intention with which they had risen and armed, and with
which they had marched towards Nottingham—for they
never reached Nottingham, they never effected their purpose
further than in the prosccution of mischief as they proceeded
along — no doubt was entertained as to the character of their
crime ; and Lord Tenterden thus clearly stated the law : —

« ¢ Insurrections and risings for the purpose of effecting by
forcc and numbers, however ill-arranged, provided, or or-
ganised, any innovation of a public nature, or redress of
supposed public grievances, in which the parties had no
special or particular interest or concern, have been deemed
instances of the actual levying of war, and, consequently, to
compass or imagine such an insurrection, in order by force
and numbers to compel His Majesty to alter his measures or
counsels, will be to compass or imagine the levying of war
against His Majesty for that purpose, within the just meaning
of the modern statute. Rebellion at its first commencement is
rarely found in discipline or array, although a little success may
soon enable it to assume them ; any act manifesting the crimi-
nal intention, and tending towards the accomplishment of the
criminal object, is in the language of the law un overt act.’

« There is no difference as to the leading facts; and, instead
of beginning with occurrences which took place in the pre-
ceding week at Blackwood, we thought it better to show
what was done at the Westgate, and then go back in
order to trace the creation and management, the origin and
planning, of this insurrection ; and I will say that, notwith-
standing there have been some objections taken, I belicve
there have been, in this case, fewer objections and fewer
arguments than in any case of high treason that ever was
tried.

«It has excited very general surprise how Captain Gray
and his gallant little band of men were enabled to disperse so
large a body. They did so by their effective and steady
firc; and in my humble judgment, deeply as I deplore the
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conduct, as that they would march at that hour of the night
into a town, alarming and frightening every body ?

¢ ] protest,’ says Mr. Kelly, ¢ against being called upon to
explain it. I will not call and imperil witnesses. If he is to
die, he will die alone; he will not drag them down with him.’
Ay, but if the purpose is innocent, instead of his dragging
them down, they will raise him up ; they will save him, not
he condemn them. Your statement admits you have wit-
nesscs; your statement admits you dare not call them, for
they would involve your client and themselves in common
guilt. You are right. You protest you will give no ex-
planation ; your course is politic; I will not eay, safe. But
can any man ascribe any innocent purpose to this meeting ?

« Having proved the pressing of men and the seizing of
arms, I ask, do you, Mr. Frost, mean to deny that you pressed
men?  Why man after man is called who was pressed. Mr.
Brough and Mr. Watkins are pressed ; they are marched about
for a considerable period. 'What is the part Mr. Frost takes?
Why, Mr. Frost, immediately he is applied to, of his own
authority, consulting nobody, says, ¢ You are discharged, and
your friend is included with you.’

“ My learned friend said, Lord George Gordon gave a pro-
tection to a party. So he did. Iown Ialways thought that
the use of that protection by Lord George Gordon against
him was a very harsh step ; it never brought to my mind evi-
dence of any thing, but that Lord George Gordon regretted
that which he had done, and was desirous of doing all that he
could upon the prayer of the man who was in alarm and distress.
It is a memorable circumstance, for it gave occasion to one of
the strongest expressions that ever counsel ventured to use of
his opponent, in reference to that particular piece of evidence.

“ Now, having proved the meeting of such a large body of
men, at such a time, not suddenly called together, look at their
arms. You will find from the evidence, not that they all threw
awny their arme, as was said, but that a certain number threw
down their arms, which were picked up. Vast numbers of
them were armed. Persons were stopped upon the road that
they might not give information of the meeting. We called
some of the men who were pressed; and then my learned
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A person was called to-day, of undoubted respectability, who
says the words used were, ¢ Surrender your prisoners.” One
says he heard the word ¢ selves,’ the other did mot. Gentle-
men, I consider that much too doubtful a ground to stand
upon. We have called a witness who swears he heard the
word. The prisoner has called a respectable man, who swears
to speak the truth, who says that all that he heard was,
¢ Surrender yowr,” omitting the word ‘selves.’ It is too
minute to warrant the Crown, in my opinion, presenting it
to you as a ground for judgment. I neither impeach the
credit of the witness for the prisoner, nor surrender the
credit of the witness for the Crown. But when it comes to
a doubtful point like that, it is not fit matter, in my judgment,
upon which the Crown should stand, representing the public
interests, in so important a case as the present. I therefore
shall meet the case as though no such evidence had been given.”

An adjournment having taken place at this portion of the
Solicitor-Gieneral’s speech, he the next morning, Wednesday,
the 8th of January, recapitulated the law with great force.

““ What is treason, as applied to this particular case? It is
the levying war against the Queen in her realm. What is
levying of war? The rising of armed men for the purpose of
destroying and superseding that state of government which
affords protection to the rich and to the poor, which tends to
give prosperity to the country, and makes that prosperity
conducive to happiness. The levying of war, therefore, does
not consist in taking resentment against the occupier of a
particular house ; pulling his house down and murdering the
inmates ; nor in any given number of persons doing mischief
towards individuals ; but the levying of war relates to the pub-
lic, relates to some general object, relates to the superseding of
the law and the assumption of a power independent of the
Crown, representing the law and the justice of the country.
What, therefore, you have to look to here is, to sec what was
the nature of that object, purpose and intent, with which the
prisoner at the bar acted in the prosecution of these transactions
which have been proved before you in evidence. Was he
operated upon by resentment to any private individual, or
was he acting in furtherance of some general design extending
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moted by that? Why should they be marched for hours
through the night? Why should their lives be threatened
if they attempted to escape? Gentlemen, let me ask-what
would be the marks that would attend an insurrection
intended to operatc treasonably against the public peace?—
Arrests, restraints, seizing of arms, making prisoners. What
else could you have to mark the character of an insurrection ?
How shall you distinguish between that which is intended to
be peaceable, and that which is intended to be violent ? —
By interference with the rights, the peace, the actions of
others. Why did they mect at the hour I have mentioned ?
Why meet in such numbers? Why so much time and labour,
in the preparation of such arms as you actually saw ? I have
alrcady called your attention to the fact, that Walker,
having been sent out in consequence of some surmises or
information, no matter which, is attempted to be arrested
upon the road; he endeavours to pass on; he is seriously
wounded, and a pistol fired at his companion. This is done
to men who are opposing nobody — offering no resistance to
any object, proper or improper. What does this indicate ?

““Geentlemen, such was the natureof that meeting ; thousands
asscmbled together on Sunday night, in the dead of the night,
armed —with every precaution— arresting, pressing men,
and seizing arms.  Not only so, but care taken to sec that
their arms were in a condition for instant use; not merely
loaded, but tried to sec that they were not affected by the
wet or other circumstances, to prevent their immediate
exccution ; they are tried during the night; so that their
march into Newport at the destined hour was to be accom-
panied with the power of making severe exccution, should it
be determined so to do. Gentlemen, it is for you to say
what such a meeting of itself indicates. I ask you to pause
here. Let that mass march towards Newport; see them in
the acts which have been described to you ; see them proving
their guns; see the men at the machine, with their hooks, to
use the expression of the witness, ¢ planning it, showing how
they were to be used;’ see them arresting persons upon the
rond. I ask you what is the character of such & meeting ?

¢ This prosccution for high treason is very distinguishable
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or any man, a part of the public, to be protected, if evidence
is to be lightly thrown away? The public interest is as
much concerned in not lightly rejecting testimony as it is in
not lightly receiving testimony.

“Why should they disbelieve what Williams said, when
he thought himself dying? What is the hour at which men
are most dispoeed to speak the truth? Look at the motives
which induce a statement of falsehood, and consider whether,
when that period arrives at which all those motives must
ccase to operate, the natural love of trutb, and the immediate
anticipation of going to that tribunal where men will be
judged by truth, and where their fate will be fixed by truth,
will not pruduce in their minds a corresponding value for it,
at the edge and burder of the grave.

« The witness Hodge deposes to Frost's assertion that the
soldiers were Chartists.  Frost may most likely have said so,
though not true. DBut does it follow that men who are
engaged in an atteropt to break the law—men who are
sccking to stimulate others to hazard their persons in such an
attempt —should not endeavour to encourage them by a
statement that is not true? If men are engaged in rebellion,
is the falschood of any statement they have made a conclusive
reason to show that they never made the statement imputed
to them? By no means. If men so engaged wished to
encournge their associates, what would be more likely than
that a man, professing to bave knowledge, should eay, ¢ The
goldiers are ready in their barracks; they will join us imme-
diately we appear.” That dclusion is constantly practised.
I wonder that the uninformed —I wonder that men who
engage in these things, are not now satisfied that such state-
ments are not true. The soldiers have ever been found
faithful to their allegiance. They are embodied to protect
the public peace and the public liberty. Thank God, in our
day they have never acted for any other purpoee; but it does
not therefore follow that this statement should not be made.”

The criticisms to impugn Hodge’s credit, Sir Thomas Wilde
justly characterised as trifling and worthless. ¢ Strong expres-
sions have been used ; and if strong expressione could get ac-
quittals for prisoners, my learned fricnd would be a safe and
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he is at home” What was the wife doing?—she was
showing at the earlicst moment that he was at home. It is
a confirmation, not a contradiction: it shows that his acts
correspondd with all his statements. 'When he found treason
afloat, when he found Newport was to be attacked, he would
flee : he would procure evidence of his being at home at the
carliest moment ; he knew not how soon the treason might
begin: he knew not how early it might be important to show
that e was far away.  Look at the anxious wife taking care
to get the evidence of this old woman, who, for aught I know,
now supposes she is giving evidence which goes to exculpate
him of any guilty project. He stands before you, as I submit,
unimpeached; but I pray you to examine his evidence
diligently. I have no desire to sustain his testimony, if it
ought not to be sustained; if it is not proper you should act
upon it, reject it, look cautiously at it, weigh it, and sift it ;
judge not the prisoner at the bar upon evidence that does not
command your faith and your understanding; sce if you
ought to believe it, if you ought to act upon it; if you do, in
the language of the learned counscl, do your duty to your
Gud and your country, and do not reject it without sufficient
ground; it is an awful witness; it is a witness that gives a
tongue to every part of the transaction, awful and distressing
to the utmost, establishing the case it it be true. I therefore
implore you to attend to every word the learned counscl
addressed to you; watch the evidence as it is read by my
Lord: if it be possible for you to discover grounds upon
which to reject his testimony, do not receive it.  If it corre-
spond with all the facts of the case, if it is unimpeached, you
have but one duty to perform. You are unfit for the station
you fill; you desert your duty to your country; you violate
your consciences; you abandon your duty-to your God,
which my learned fricnd calls upon you to perform, if you
venture to reject it.  You will do your duty; you will do
justice to the prisoner, in saying you act not upon doubtful
testimony ; you will do your duty to the country in giving
ctfect to that which ought to influence your understandings.
« The witness Ilarford repeats similar declarations. But
if you find the same ideas expressed in a somewhat different






Q0 TRIAL OF JOHN FROST

helieved witnesses coming to prove declarations inconsistent
if mude at the same time, though not inconsistent when made
at different times.  They may at first think the soldiers to be
Chartiets and their friends, and, in the next moment, talk of
sttacking them in their barracks. But will you give a carte
blunche 1o conspirators and traitors by saying, that if witnesees
prove inconsistent declarations, they are not to be believed ?
It i= not, Gentlemen, the inconsistency of the witnesses, but
of those engaged in transactions, the conduct and manage-
went of which must vary from hour to hour according as
circumstances arise ; and that which a man may contemplate
one minute, may the following minute or the next hour be
inconsi=tent with the views that had prevailed arising out of
the then existing circumstances.

* Let no man think that, by encouraging such mobs as
these, cither that which he calls the charter, or any charter,
would be obtained.  What man at the head of a mob, that
obtained power, ever used it honestly, or used it in any other
way than to the destruction probably of his own followers,
but certainly of the rest of the public; and nothing but
anarchy could prevail, until the good =ense and good feeling
of the country should unite to expel such miscreants from the
face of the carth. Talk of the charter being established !
Nu man dreams that any charter could be established. Noj;
the first thing is to destroy the existing government.  When
such treason and conspiracy exists—1I am not saying, Gentle-
men, that it existed here—1I am presenting the ground for
you to =y whether it did or did not—but where it docs
¢ %i-t, then the result to be anticipated is the destruction of
jorae e, sl ouder, amd government ; not the re-establishment
of any thany which ean give peace or security to any man. I
vay, theaedone, the wuecess of such a mob would be the ruin
of 1 andiveluale who composed it.  Those who escaped
deaths the ust punishment of their erimes —would be in-
wodaeed an bogpary and distress for the rest of their lives.
e ls w b, therefore, are only working their own de-
etruction , their leaders might profit; individuals might, for
i rhort tine, flourisl out of the ruin which they had produced ;
but the great body, by whose power they accomplished it,
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discipline for Mr. Vincent? Does Mr. Frost know the
proper grounds upon which the government can extend
mercy, and magistrates indulgence? Does he know that
the moment of rebellion, riot, alarm, and confusion, is not
the moment when mercy can be extended? He does. Does
he know how long agitation for Vincent had lasted, and when
it ceased ?  Ile does.  You are told to account for all this
without evidence, upon the ground of agitation for Vincent ;
dates not given to you ; men are asked, you may recollect, re-
speeting conversations months ago ; asked generally, without
reference to time.

“ The learned counsel, doubtless, were not furnished with
means, or they would anxiously have sought to lay before you
the grounds upon which you might perceive his attempts to
restrain the mob.  They could furnish none. The excuse,
therefore, entirely fails. There is no evidence of agitation
at all, or of any human being acting or interfering in reference
to Vincent, but Mr. Frost.

« It is said that the mob could not bave fired after the
soldiers fired, because more lives were not destroyed, or
rather, because no lives were destroyed, and more wounds
were not inflicted. But, Gentlemen, observe, the ground
gloped considerably from the inn ; the guns of the mob would
be clevated ; you know how elight an alteration of the angle
will carry the ball above the object; the mob would, no
doubt, from the well-directed fire of the soldiers, retire to
some distance ; and they would not, I dare say, take a very
steady aim, not being used to loading their guns very cor-
rectly, and not being in a state of very goed discipline; that
they therefore ehould not have hit the soldiers is not sur-
prising, but you hear of the shots which are in the ceiling. You
will also bear in mind the manner in which the eoldiers were
arranged ; as the windows were low, the soldicrs stood along
the room in that direction ; the shot, therefore, would glance
across. It was not, as the argument on the part of the learned
counsel supposed, that they were arranged opposite the window.

« Gentlemen, I have but little more tosay. I have touched
upon Mr. Frost’s defence with regard to Vincent; I cannot
dwell upon it ; T can discover no topics that belong to it that
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engaged in acta of mischief. Mr. Frost was apprehended,
as I have mentioned to you, at another person’s house; it
is said he made no resistance. Gentlemen, what his ideas
might be of the force that was brought to apprehend
him, I know not. Give him the benefit of the circum-
stance that he did not use the three loaded pistols which he
had about him. But I think, unfortunately, they speak much
more strongly as indicating violent intentions when those
pistols were provided, than they speak peaceable intentions
when he was apprehended.

“ Give him the benefit of no seditious papers being found,
but remember his remark : ¢ You will not find my manuscripte
here”  Iad he withdrawn his manuscripts from his printer ?
Where had he disposed of them? What had been his motive
for withdrawing those manuscripts? His attention had been
called to his papers ; he had taken care to leave none there in
the possession of his printer. You will judge how far that
may tend to render it probable that his papers had been taken
care of before he left his house. The fact, however, is, that
none were found —none are produced.

¢ Gentlemen, T hope that I have honestly to the public,
not unfairly to the prisoner, discharged my duty. I have only
further to say, that the prisoner cannot be convicted unless
the evidence is clear and convincing ; I heartily hope that yon
will arrive at a just concluszion upon this evidence, and be
cnabled to pronounce a verdict consistent with that evidence,
which shall do justice to the country and to the prisoner.”

Chicf Justice Tindal then summed up the evidence with a
fullness that omitted nothing of the least importance, and a
clearness that left nothing to explain, offering such comments,
in the course of his recapitulation, as might assist, but not
govern, the decision of the Jury. After explaining the short
statute 25 Edward 3., and reading pertinent extracts from
the discourse of Sir Michael Foster on High Treason. he
introduced a passage from Hale'’s Pleas of the Crown, which
might perhaps offer a suggestion in favour of the prisoner.
«If men levy war to break prisons, to deliver one or more
particular persons out of prison, wherein they are lawfully
imprisoned (unless such as are imprisoned for treason), this,
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travelled over the same ground without novelty, and the
charm of excitement had disappeared. Mr. Thomas, who
sought to enlist the sympathies of a jury of farmers by
avowing himself a Chartist, and Mr. Rickards, who was com-
plimented by the judges for his able advocacy, defended the
prisoner. In length their speeches nearly correspond. Sir
F. Pollock spoke for five hours and three quarters; Mr. Kelly
five hours and half; Mr. Thomas seven hours; and Mr. Rick-
ards two hours only, bearing in mind, or at least acting on, the
wisce aphorism of the late Mr. Justice Taunton, that tenuity
weakens strength.  On the 13th of January the Court pro-
ceeded with the trial of William Jones, which was concluded
in two days, for all had become exhausted, and the result
could not be mistaken. The Jury accompanied their verdict
of Guilty with a like recommendationto mercy. Upon this, five
of the ringleaders withdrew their former pleas and pleaded
Guilty, with an undcrstanding that their sentences should be
commuted to transportation for life.  With regard to four
others less deeply implicated, the Attorney-General consented
to a verdict of Not Guilty.

On the 16th of January, Chief Justice Tindal passed
rentence of death on John Frost, Zephaniah Williams, and
William Jones, in a solemn and pathetic address, persuasive
cnough to smite the breasts of the most obdurate, and compel
an acknowledgment of deserved doom.

« After the most anxious and careful investigation of your
respective cazes, before juries of great intelligence and almost
unexampled paticnce, you stand at the bar of this court to
receive the last sentence of the law for the commission of a
crime, which, beyond all others, is the most pernicious in
example, and the most injurious in its conscquences, to the
peace and happiness of human society —the crime of high
treason against your Sovereign. You can have no just
ground of complaint that your several cases have not met
with the most full consideration, both from the Jury and from
the Court. But as the jury have, in each of those cases, pro-
nounced you guilty of the crime with which you have been
charged, I should be wanting in justice to them if I did not

enly declare, that the verdicts which they have found
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treasonable attempts must expiate their crime by an igno-
minious death.

“I therefore most earnestly exhort vou to employ the little
time that remains to you in preparing for the great change
that awaits you, by sincere penitence and by fervent prayer.
For, although we do not fail to forward to the proper quarter
that recommendation which the jury have intrusted to us,
we cannot hold out to you any hope of merey on this side
the grave.

“ And now nothing more remains than the duty imposed
upon the Court — to all of us a most painful duty — to declare
the last sentence of the law, which is that you, John Frost,
and you, Zephaniah Williams, and you, William Jones, be
taken hence to the place from whence you came, and be thence
drawn on a hurdle to the place of execution, and that each of
you be there hanged by the neck until you be dead, and that
afterwards the head of each of you ehall be severed from his
body, and the body of each, divided into four quarters, shall
be disposed of as Her Majesty shall think fit; and may Al-
mighty Giod have mercy upon your souls!”

This last portion of the sentence, directing the division of
the body into four quarters, is the final remnant of a once
barbarous judrment, a hacking and hewing of the corpse,
which the pedantry of Lord Coke, and his allusion to the
“four winds of Ieaven, could not justify, and which, cven
though remitted in practice, ought no longer to mar the
feelings of those who pronounce, or wound the ears of those
who hear the sentence. There should be no butchery of the
dead; when the guilty spirit has once quitted its earthly
frame, that should be secure against insult, and sacred from
mutilation. To direct the quartering of the dead body is
alicn to humanity, and deters not, but hardens the hearts of
the survivors. The mistake of the Solicitor to the Treasury
in delivering the list of witnesses too soon, attributable solely
to his own kind intentions, interposed an obstacle to the
extreme penalty of the law being carried into effect, of which
governent gladly availed themselves. After an elaborate

‘gument repeating in extenso the discussion at the trial, which
three days occupied the attention of the fifteen judges,
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believe, than was ever known before. (In Ireland it is usual to challenge
fifty at least.) If I had not been restrained by a reason too mighty for
me to oppose, I should have resisted these challenges in the beginning.”
He was then permitted to argue the point, which he did with great
spirit, but at too great length, when Afr.J. Buller interposed with the
not very encouraging remark, “ In every case that you have quoted, you
cannot help seeing a decision against you The judgment of the Court
was of course most prompt and decided. * The true construction of the
statute is in favour of the right to challenge, and there is no case, no
period, in which a different determination has been made. It appears to
me one of the clearest points that can be.”

Norz 2. Page 13.

The clearest explanation of the statute, if construed literally, is given
by Sir J. Scott, when, as Attorney-General, he prosecuted Crossfield for
high treason.* “ The law has required that the prisoner should have his
indictment for a given number of days before he is called upon to plead
to it. It Likewise requires that, at the same time when a copy of the
indictment is given to him, a list of the witnesses who are to be pro-
duced in order to establish the charge shall be put into his hand.” At
what time P at the very time the copy of the indictment is given.

Note 3. Page 56.

Direct and concise as the statute of Edward undoubtedly is, there is
a Scotch act of treason, passed in the 1st year of James I., still more
pithy. “That na man rebell against the Kingis persane. Item, it is
statute and ordained that na man openlie and natourlie rebell against
the Kingis persane under the paine of forefaulting of life, lands, and
gudes.” The sentence “ brevis esse laboro, obscurus fio ™ applies, how-
ever, to such epigrammatic statutes as these. The question is left apen,
what is rebellion? —when does & man rebel P It were well if a middle
way could be found between the curt brevity of old, and the exuberant
tautology of modern, acts of parliament.

Notz 4. Page 99.

The names of the judges who divided, nine to six, that it was a good
objection, were
Ayes. Littledale, J., Parke, B., Alderson, B., Patteson, J., Wil-
liams, J., Coltman, J., Coleridge, J., Erskine, J., and Rolfe, I3.
Noes. Lord Denman, C.J., Tindal, C.J., Lord Abinger, C.B., Bo-
sanquet, J., Gurney, B., and Maule, J.
These last decided also that the objection was not taken in time, and
Alderson, B., Rolfe, B., and Coltman, J., concurred with them in that
opinion. The fifteen judges sit merely as advisers to their brother

* State Trials, vol. xxvi. p. 14.
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judges, who reserve a case for their opinion, but their recommendation
is in the nature of & command. Forming no court, however, they used
to discuss subjects with counsel in a frec and easy off-hand manner, of
which the following dialogue, reported by those honest chroniclers,
Messrs. Carrington and Payne, furnishes a specimen.

Attorney-General. The word “with™ in the statute of Anne is used
cumulatively.

Lord Abinger. “ With”™ may mean no more than “and.”

Genreral. The word “ but” sometimes means * without,” of
which the saying “Touch not a cat ‘but’ a glove” —meaning “ without a
glove,” is an example.

On Sir Frederick Pollock saying that judges do not now take those
liberties with acts of parliament which they did more than one hundred
years ago, Lord Abinger remarked, * Onec reason for that is, that more
than one hundred years ago acts of parliament were very short, and
were to be applied to a varicty of cases; but now they are very long,
and of them are framed with all the beauties of style to be
gathered from the office of the special pleader, and the office of the
conveyancer also.” (Carrington & Payne, vol. ix. page 129.)
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THE TRIAL

EDWARD OXFORD
FOR SHOOTING AT THE QUEEN,
AT THE CENTRAL CRIMINAL COURT,
On Thursday, Friday, and Saturday, July $, 10, 11, 1840..
BEFORE LORD DENMAN, BARON ALDERSON, AND JOSTICE MAULE.

Counsel for the Crown: The Attorney-General, Sir J. Camp-
bell, Solicitor-General, Sir Thomas Wilde, Sir Frederick Pollock,
Mr. Wightman, Mr. AdolpAus, and Mr. Gurney.

Counsel for the Prisoner: Mr. Sydney Taglor and Mrx. Bodkin.

INTRODUCTION.

IN our earlier domestic annals, the crowned head appears to
have been exposed to danger from cabals of traitors, eager
for a change of dynasty; from subtle Jesuits trying different
kinds of death to purify the throne from the usurpation of
a heretic; from desperatc fanatics hired to assassinate the
hero of the revolution, earnest for civil war, and thirsting for
revenge. The life of the good Queen Bess was attempted
by poisoning her side-saddle, her letters, and perfumes; the
merry Charles could scarcely waken from his revels at
Whitehall without hearing of Rye House plots, that he was
to be set upon and slain on his road to Newmarket, or in St.
James’s Park, by the bravoes of the Duke of Buckingham, or
some Fifth Monarchy men; the stern Prince of Orange read
with unmoved countenance those intercepted despatches
from St. Germain’s which told of relays of conspirators, the
tricenti juravimus, who had sworn on each sacred Jacobite
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to the throne at seventeen, and exciting universal interest,
she should have attracted the notice of all, even the most in-
significant, and have been exposed, in her hours of exercise
and recreation, to the attacks of half-witted miscreants, seek-
ing to administer to their own diseased desire of notoriety
by firing at, or pretending to fire at, the Queen. It was
¢ grandeur upon carth,’ in the language of Peter Peebles, to
these cruzed knaves and imbecile monomaniacs to have their
ignoble names shouted forth, and printed in capitals on the
walls, to be pointed ut *‘digito monstrarier hic est;” to see
their portraits in the newspapers; to have their sayings and
doings chronicled; and then, after solemn interviews with
titled grandees in Newgate, to be the heroes of a state trial,
with all its pompous ceremonial, and to behold in stately
prospect the awful exaltation of a traitor. So dazzled were
they by the glare, that Queen Victoria, in the first years
of her reign, might as reasonably dread the maniac, as Queen
Elizaleth did the Jesuit traitor.

Oxford, a drivelling dreamer, of bad heart and ill-regulated
understanding, led the way, and his escape, whether wisely
or rashly accorded, tempted scveral candidates for infamy,
not arrived, or ever likely to arrive, at years of discretion,
to feed their love of mischief at the flame of public notice;
and each, in succession, with servile imitation, to snap his
pistol at royalty. In May, 1842, John Francis, a youth of
nineteen, again fired at the Queen on Constitution Hill. No
buliet could be found, as the pistol was fired towards a
vacant space, nor could the purchase of any be proved, but
the sharp whizzing report gave token that it had been
loaded with a pebble or some destructive substance: and the
jury very properly convieted him on the second count of the
indictment, on which the poor creature sobbed piteously.
I1is life was spared after two consultations had been held by
the cabinet, in contemptuous clemency to the offender, and
respeet to the humane feelings of the sovereign, on condition
of transportation for life.  Scarcely had the reprieve been
granted, when a deformed stripling, William Bean, crooked
in mind a2 in body, only seventeen, agnin presented his pistol
at ler Majeety, when going to the Chapel Royal. It was
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of great repute in England, Drs. Prichard, Haslam, and
Conolly, this morbid perversion of the natural affections,
breaking the temper, darkening the moral disposition, dis-
torting the natural impulses, may exist without any lesion of
the understanding, without any ineane illusion or hallucination,
and yet s0 thoroughly control the patient as to prevent him
being = free agent, or being held accountable for his actions,
They admit that there is no incoherence, that the association
of ideas is perverted, not confounded, that this patho-maniac
is insane in his overwhelming passions only, and can follow
carrectly his own train of thought. « The perverted state of
the moral feelings,” says Monsieur Esquirol, “ is so constant
that it appears to me the proper characteristic of mental de-
rangement. ‘There are madmen in whom it is difficult to
discover any trace of hallucination, but none in whom the
pessions and moral affections are not disordered, perverted, or
destroyed. I have in this particular met with no exception.”
This moral insanity will sometimes visibly change the whole
outward and inner man. Where the affections bhave been
seneibly alienated, and the entire disposition altered, where
the gentle, the caressing, the cheerful, the confiding has be-
come gradually sensim sine sensu, harsh, violent, suspicious
and morose; where the grey twilight of melancholy has,
without any real cause, overcast the whole horizon, and silent
moodiness betrays itself to those who were most dear, moral
madness may be presumed. But in such a case intellectual
madness has supervened; causeless gloom could not exist
without some lesion of the understanding; and estrangement
from beloved relatives, in the absence of all reason for
estrangement, could not arise without some flaw in the rea-
soning faculties. The transformation of mind and body
proves the deadly working of mental discase.

But the chief danger and difficulty present themselves
where there has been no perceptible change, only intense
malevolence from the first. Oxford from a child was wayward,
fractious, good for nothing, devoid of natural sympathies or
affection, cruel, fond of giving pain, and pleased with the
spectacle of suffering. If, indeed, such conduct be no more
than lesion of the will, moral insanity cxemplifying Hs com-
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plete control by the perpetration of flagitious acts, if those
who fling theinselves headlong into the vortex of the passions,
to work all manner of ¢ uncleanness with greediness,” are to
be decmed irresponsible —fit objects for Bedlam, but not
for punishment,—our gaols should be thinned and lunatic
asvlums multiplied.  But it is the duty of a Christian and a
rutional being to keep down these unruly passions; and the
'hy=ician who contends that man has no free will and cannot
control his ungovernable appetites, seems as unsound in his
theology, as erroncous in his law. The reader of his Bible
dare not admit that intense malevolence alone, even without
around or provocation, actual or supposed, is of itself an un-
fuiling proof of insanity, or that a man is mad merely because
he is desperately wicked. Reason and religion teach us to
reject the modern medical code, fashionable and favourable to
vur corrupt nature though it be, that all are insane into whom,
to judge from their deeds, Satan has entered ; that the more
terrible the erime, if perpetrated without apparent motive, the
more cunclusive is the cxistence of the malady. To such
paradoxes the law of England cannot venture to listen. The
law cannot tolerate the doctrine, of making the crime itself
prroof of irresponsibility, without inflicting the greatest in-
dividual injustice, and undermining the safeguards of society,
withuut proclaiming practical immunity to such wretched
beines as (ireenacre, Gleeson Wilson, and Manning ; to all, in
:hor;, who may show ¢the mind diseased’ by inflicting horrors
in the newest shape, and inventing fresh modes of ghastly
murder.  But without sanctioning such extravagant and
perilous whimsies, it must be confessed that Oxford’s casc
presents no slight evidence of diseased weakness of mind, as
well as discased irregularity of the passions. His reasoning

powers, the faculties of thought and judgment, appear to have

been feeble and inert ; the youth of seventeen scems scarcely
1o have advanced in ratiocination beyond the child of nine

vears of age. His silly reveries, “full of such stuff— As

dreams are made of,” his ambitious rhapsody of becoming
Admiral Sir Edward Oxford without counting the prepara-

tory steps—he would be made an Admiral without going to

sca: — his determination to become famous without considering

w the wish was to be accomplished, argue the presence of
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or excrtion, would make him talked of, and elevate him into
a corner of the Dispatch! It was well that such a de-
graded being ehould be shut up for ever from the possibility
of attempting further mischief,—a matter of exultation and
pride that the Queen’s gentle nature should aot be pained by
foeling it an act of duty to sign his death-warrant.

The trial commenced with all the simplicity of a charge
of felony, and the Attorney-General congratulated the jury
that there had not been a single challenge on the part of
the Crown or the prisoner. He was indicted on the sta-
tute of Edward 3., according to the form regulated by the
act 39 & 40 Geo. c. 93., for high treason in its most aggra-
vated form—a direct attempt on the life of the Queen. The
effect of the act was, that where there was a trial for high
treason, the overt act being a direct attempt on the life of the
sovereign, the trial should be conducted as in cases of murder.
The object of the statute was to give to the life of the sovereign
the same protection that was afforded to the meanest subject.
It dispensed with proof of the overt act by two witnesses, and
a number of forms that were only salutary where the charge
assumed a political aspeot, when the prosecutor might be sup-
posed to have an interest in bringing home conviction. There
were two questions: ¢ Whether, supposing the prisoner ac-
countable for his actions, he was guilty of the offence? and,
secondly, whether at the time he was accountable to the law?

¢ The Queen, since her union with Prince Albert, had
been accustomed to take an airing in the parks in the after-
noon or evening, without a military cscort, and with the
simplicity of private life—a custom well known to all her
subjects. On the evening of June 9th, curicsity and loyalty
had led many to the spot, expecting the approach of the
Queen.  About six o’clock Her Majesty, accompanied by her
royal consort, left the palace in a low open carriage, with
four horses and two outriders. She was seated on the left.
Her carriage drove up Constitution Hill. About one hundred
and twenty yards in advance, or one third the distance between
the Palace and the Triumphal Arch at Hyde Park corner,
was the prisoner, Edward Oxford, walking backwards and
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or not, can there be the smallest doubt that these pistols were
loaded with ball.  He purchased bullets: he had them at his
lodgings. There was a mould for casting bullets found in
his box. He had been firing at a target and practising in a
shooting-gallery ; and at the time, whatever he may have
said since, after voluntarily inquiring whether the Queen
was hurt, in answer to a question put to him he eaid, ¢that
the pistols were londed with ball.’ Was he accountable for
his actions? Did he know the consequences of what he did,
or did he labour under some delusion and was insensible of
committing any crime? Could he distinguish between right
and wrong? In former times it was said that by the law of
England, no plea of insanity could be set up when there was
an overt act of treason, and an attempt on the life of the
sovereign.  That law was repealed by an act passed in the
reign of Henry VIIL,, and, according to the dictates of reason,
justice, and humanity, a man was now not congidered a fit
object for punishment who was not conscious of what he was
doing. According to the law of England, if you wish to
cstablish an exemption from responsibility on a criminal
charge, there must be even a greater degree of aberration of
mind proved than would be necessary to annul a civil contract,
or prevent a person from having the management of his own
affairs.  In criminal proceedings it must be proved that the
insanity existed at the time, and that it was connected with
the oftence committed.”

The Attorney-General cited from Alison the principle,
that if, although somewhat deranged, the accused is able to
discover right from wrong, in that case he is liable to the
full punishment for his offence.

¢« For the honour of our country and our common nature,
I wizh it could be shown that the prisoner was beside himselt
when he dared to level a pistol at the head of Her Majesty,
the young and gentle lady, who, seated by the side of her
consort, required no guards, but placed full reliance in the
loyal affection of her subjects, —I wish he were insane. But
I cannot shrink from the declaration of my opinion that I
gee no reason for that belief.  Suppose on that Wednesday,
June 10th, the prisoner had entered into a contract, would it
not have been valid?  Supposze he had exercised the elective
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head previous to the advance of the carriage, it attracted my
attention. When the carriage had advanced, I ran in the
direction of it, and the prisoner drew a pistol with his right
hand from his left breast pocket, presented it at their Majestics,
and fired. The prisoner was about five or six yards from the
carriage when he discharged the pistol. The report of the
pistol attracted my attention and I had a distinct whizzing
or buzzing before my eyes, between my face and the carriage.
The moment he fired the pistol, he turned himself round as if to
gce if any one was behind him; he then set himself back again,
drew a second pistol with his left hand from his right breast,
presented it across the one he had already fired, and which he
had in his right hand, and fired again, at both times taking
very decliberate aim. The carriage was then about three or
four yards in advance of where he fired the first. After the
gecond pistol was fired, the two witnesses named Liowe imme-
diatcly ran up; Joshua scized hold of the prisoncr by the two
arms, and Albert Lowe caught hold of the two pistols, and
wrenched them from the hands of the prisoner. A man
named Clayton came behind Albert Lowe, and sceing the
pistols in his hands, thought he was the person who com-
mitted the act, and said to him, ¢ You confounded scoundrel’
I think were the words, and wrenched one of the pistols from
Lowe, upon which the prisoner cxclaimed, ¢ It was me, I did
it.” The carriage proceeded. We took the prisoner along the
road, and delivered him into the hands of two policemen.”

Cross-examined by Mr. Sydney Taylor. The path-way is
very little clevated from the carriage road. I suppose the
foot-path is about the height of the centre of the road.

Court. Prince Albert was nearest to the prisoner. The
top of my head was about level with the top of the back of
the carriage.

Joshua Lowe, a spectacle-maker, took up the narrative.
¢ I heard the report of fire-arms and saw the smoke ascend,
and scized the prisoner. I said to my nephew, ¢L:ok out,
Albert, I dare say he has some friends.” The prisoner turned
round and said, ‘You are right, I have.” There was a
general rush. I was on the left-hand side. The garden wall
of the palace is on that side. It is not very high, about eight
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The Hon. John Oliver Murray saw the shot, and immediately
afterwards looked at the wall. “I was the firet person that
went to the wall. I noticed a mark, which I supposed to be
the mark of the bullet : it was a white mark on the dark wall,
as large as the palm of my hand; the mark was about five
feet from the ground, and rather in a slanting direction from
where the prisoner stood.”

The Hon. Willinm Owen Stanley confirmed his conjecture.
“ I have had frequent experience in the mark that a ball
would make going against a wall. I saw a mark which in
my opinion was decidedly such as might have been made
by a bullet. I could see the part where the bullet had
struck, and a chipped brick which had broken off about an
inch and a half where the bullet struck; it appeared to be
circular. I examined other parts of the wall, and there ap-
peared to me to be another mark about fourteen yards from
that, not quite a similar mark. It appeared to me to be fresh,
and such a mark as might liave been caused by a bullet. I
looked down on the ground close to the marks, but found no
bullet there: there were three little chimney-sweepers there.
It appeared to me to have been an angular strike. I have
no doubt whatever in my own mind, that it was produced by
a bullet fired from a pistol.”

Samuel Hughes, an inspector of the metropolitan police,
found in the prisoner’s box this sword and scabbard [producing
them], a black crape cap with two red bows, a powder flask
containing about three ounces of gunpowder, a bullet mould,
five bullcts, and twelve or fourteen percussion caps [pro-
ducing the articles]. 'The bullets that were cast by that mould
fitted the pistols. [Zle then produced papers and letters found
in the prisoner’s bor.] He said he intended to have destroyed
them in the morning, befure he went out, but he had forgot-
ten them. The papers were folded up in the pocket-book nas
they arec now: the three letters were folded up as letters.”
These documents were then put in and read.

YOUNG ENGLAND.
RuLES AND REGULATIONS,
“ 1. That every member shall be provided with a brace of
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pistols, & sword, a rifle, and a dagger; the two latter to be kept at
the committee-room.

“2. That every member must on entering, take the oath of
allegiance, to be true to the cause he has joined.

“3. That every member must, on entering the house, give a
signal to the sentry.

“4, That every officer shall have a factitious name ; his right
namg and address to be kept with the secretary.

“§. That every member shall, when he is ordered to meet, be
armed with a brace of pistols (loaded) and a sword, to repel any
atiack ; and also be provided with a black crape cap, to cover his
face, with his marks of distinction outside.

“6. That, whenever any member wishes to introduce any new
member, he must give satisfactory accounts of him to their supe-
riors, and from thence to the council.

“7. Any member who can procure an hundred men, shall be
promoted to the rank of captain.

“8. Any member holding communications with any country

agents, must instantly forward the intelligence to the secretary.

« 9, That whenever any member is ordered down the country,
or abroad, he must take various disguises with him, as the la-
bourer, the mechanic, and the gentleman; all of which he can
obtain at the committee-room.

% 10. That any member wishing to absent himself for more
than one month, must obtain leave from the commander-in-chief.

“ 11. That no member will be allowed to speak during any
debate, nor allowed to ask more than two questions.

« All the printed rules kept at the committee-room.”

« List of principal members, — Factitious Names.

President. — GOWRIE.

Council.
JUSTINIAN ERNEST
ALOWAN AvuGUsTiA
CoLoMAN ETHELRED
KENNETH FERDINAND
GODFREY Nicnoras
HaxiBaL GREGORY.
Generals.
FRrEDENI OTHOE
AUGUSTUS ANTHONY.
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Captains.

OxoNIAN Louis
MiLpox AMADEUS
Lieutenants.

HercoLxs Mans
Nertuxz ALBERT
Marks of Distinction.
Council— A large white cockade,

President.— A black bow.

General.— Three red bows.
Captain.— Two red bows. :
Lieutenant.— One red bow.

“ A. W. SurrH, Secretary.”

“Young England. — Dated May 16, 1839.
¢« Sir,—Our Commander-in-Chief was very glad to find that
you answered his questions in such a straightforward manner.
You will be wanted to attend on the 21st of this month, as we
expect one of the country agents to town on business of impor-

tance. Be sure and attend.
«“ A. W. Saith, Secretary.

“P.S. You must not take any notice to the boy, nor ask him
any questions.

¢ Addressed, Mr. Oxford, at Mr. Minton's,
High-street, Marylebone.”

“ Young England.— Nov. 14, 1839.

« Sir,—1I am very glad to hear that you improve so much in
your speeches. Your speech the last time you were here, was
beautiful. There was another one introduced last night, by Lieu-
tenant Mars; a fine, tall, gentlemanly-looking fellow; and it is
said that he is a military officer, but his name has not yet trans-
pired. Soon after he was introduced, we were alarmed by a violent
knocking at the door. In an instant our faces were covered, we
cocked our pistols, and with drawn swords stood waiting to receive
the cnemy. While one stood over the fire with the papers, an-
other stood with lighted torch to fire the house. We then sent
the old woman to open the door, and it proved to be some little
boys who knocked at the door, and ran away.

“ You must attend on Wednesday next.

“ A. W. Surrn, Secretary.

% Addressed, Mr. Oxford, at Mr. Parr's,

Hat and Feathers, Goswell-street.”
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cessful defence of Oxford, cut him off in the midst of an
honourable carecer. He put the favourable points of his
client’s case in a clear steady light, but let off no fire-works,
and trusted to good sense more than rhetoric. He thanked
the Attorney-General for having opened his case with great
cahnness, and a moderation worthy of his station at the
head of the bar of England, and representative of the Qucen;
but expressed some misgivings on the question whether the
panoply with which the law covered the state traitor had been
wisely removed.  In addition to other privileges, the prisoner
was permitted to speak for himself, after his counsel, at the
closc of the case; which might certainly have furnished an
important test of truth in the present inquiry. By his own
lips, the (uestion sane or insane might have been effectively
solved. “ A person,” said Mr. Taylor, *charged with at-
tempting the Queen’s life did not stand in the same position
as it he had attempted the life of a subject. When the life
of the Sovereign is supposed to be assailed by the hand of
violence, the natural emotions of loyalty in the breasts of
Englishmen lead them to prejudge the case, and addresses
pour in to the Crown, founded on the presumption that a
sane assassin had deliberately attempted the life of the Sove-
reign. I trust the day will never come when Englishmen
will not rally round the throne at the bare thought of danger,
and pour forth their loyal feclings; but these exuberant
manifestations of loyalty, it must be admitted, are most pre-
judicial to the accused.

« It was impossible that any man in his senses could have
imagined such a crime. This was a low carriage. The
prisoner stood on the footway somewhat elevated above the
level of the road. If he had fired at the Queen, he would
not have had occasion to raize the pistol at all. In that case,
the ball must have struck the opposite wall or lodged in the
ground ; because, the wall being fourteen or fifteen feet high,
it was quite impossible that the ball could have gone over it.
If there had been any ball it must have been found ; because
every exertion was made to find it, and these exertions have

rerly failed. According to one witness, the man was only

yards from the carriage, another thought eight or ten
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the means and powers which the government possessed to bring
this society to light, proof of its existence would have been
brought before the Court had there been such ir rerum naturd.
He would fearlessly ask the jury if they believed for one
moment that the young man at the bar could have been con-
nected with any political society without having its members
dragged into the light of day. In what a state of society were
we living, if such a stripling could be turned into the agent of
some great political association! There was not a shadow of
evidence that such a society had ever existed, except in the
heated imagination of a silly youth. It would be shown that
all the papers had been written by the prisoner himself, and
were the creations of his own foolish fancy. With what
view had these papers been produced, except to connect him
with some midnight club of plotters. Being here, they fur-
nished the strongest evidence against the prisoner’s sanity.
Ile would show that a predisposition to insanity existed in
the prisoner, who was just at the age when it would be most
likely to develope itself. Every person at all connected with
lunatic asylums knew that a very large portion of the patients
inherited the discase ; and was it just or righteous that the
law should crush such victims, and that the vengeance of
man should follow the visitation of God? . . . .
 When one of the most glorious predecessors of the Queen
was told by some officious courticr that there was a plot of
her subjects against her life, she exclaimed, ¢ I will not believe
that of my people which a mother would not believe of her
children.” He was sure the same sentiments existed in the
mind of their present gracious Sovereign. Her mind would
be relieved by a verdict dispelling the notion that any sane
person in her dominions could have conceived or perpetrated
80 atrocious an act. They could not perform a duty more
grateful to their country or to their Queen than by expressing
their deliberate conviction, that mot a single subject could
dare to raise his hand against one whose youth and personal
. Sttractions were the least portion of the means by which she
* "™ hearts of her people to her in willing allegiance
wte loyalty. The evidence he should tender on
behalf—an object of compassion, not of punish-
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grimaces, and so on. He kept a horse at one time, and I
have seen him bring the horse into the house. He led it in
by the bridle, and he seemed, like a child with a toy, amused
at his own folly. He brought it into the sitting-room, and
led it about. I have frequently applied to him for money
for the support of the family, which he has refused, and
abuscd me, and he once knocked me down and fractured my
head.”

Was your mind at all affected by any violence done to you by
your husband ?—¢ When asleep I screamed, and I was obliged
to be woke up in my dreams. I remember one day walking
with my husband, he left me, saying he had a box to go off by to-
morrow, and he must go and finish it. He leftme at my mother’s
on telling me that.  After that I went home with the servant
and child and found the house locked up. It was afterwards
opened, and part of the goods found to be removed, the
house in confusion, and my husband gone. He was taken
by the authoritics of the town next morning, in the act of
leaving Birmingham for London. I had not had any quarrel
with him at that time, not a word or sentence of anger. He
then went to Dublin, where he stopped four months, leaving
me and my children. He did not appear capable of seeing
the folly and wickedness of which he was guilty. He would
laugh in the most triumphant manner, and he had, I should
say, an almost supernatural look with him when he had done
wrong, and when I was distressed. The day I was put to
bed with the first child he kicked me violently because I did
not agrec to something which he proposed to me to do. I
have known him take poison twice. My husband died on
the 10th of June, 1829. The prisoner was born on the
19th of April, 1822, For the first seven years of his life he
was under my carc. Ile would burst out crying when there
was no one ncar him, and no one speaking to him, and he was
always very troublesome. It was different to the mere way-
wardness of childhood. He had a great many other very
singular habits. He would get into a violent rage without
any cause. He would deliberately break any thing, and
wilfully destroy anything that he took in his hand. He once
pointed a pistol at me. That was the first day he brought
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w1 i3 Birmingham He was at Mr. Robinen's severl
r-nizs. Mr. Robinson nsed to come and complain of his
imemsion. Hz next went to a schonl at Camberwell, and
rez.izo]l ttere a few memths: there were the same com-
poaincs then of inattention and wikiness. He went to Mr.
Mas z': Som hisagat’s. He was in the same situation there,
s "arman: be Lved there twice. He received wages at his
a:nts. He lived about tfoar or five months with Mr. Minton
th: £~t time. He then came to my house for a short time,
an! Mr. Minion had him back again. He had 20L a year
tnes His next employ was at Mr. Parr’s, in Wilderness

3 «w. He remainesl there till Mr. Parr left the house, and
r-iainesl a short time with the persons who succeeded Mr.
Parr. t initiaze them in the business, for which he received
a ~wisiam, I belicve.  He then came home for a short time,
arel thLeo wene o, Mr. Robinson's, in Oxford Street. He mave
Mr. Robinenn notioe, and aftzrwanls he staid for a short
tinee: ) oblize Mr. Robinson, till he suited himself. He had
been hiomy- 2 week and a dav. when I went to Birmingham. 1
lett himin the lalzing. I desired he would lock out for another
placz.  He :aid nothing was stirring. and he should rather wait
till a goxd place offcred itself than answer advertisements.
I got Lim Lis first place, and he got himeelf the others.”

The Court then adjourned, and on the following morning
somne: neighbours from Birmingham were called, who confirmed
Mr:. Oxford's stories about her husband's brutal and absurd,
if not mad conduct ; and Dr. Birt Davis related hiz attendance
upon himn when labouring under eymptoms of poisoning by
landannmn.  Having been in court during the trial, he was
asked his opinion of the prisoner’s sanity.

Supposing a person in the middle of the day, without any
ruggested motive, to fire a loaded pistol at Her Majesty,
pa--ing along the road in a carringe, to remain on the spot, to
declare he was the person who did it —to take pains to have
that known, and afterwards to enter freely into discussion,
and answer any questions put to him on the subject, would
you refer such conduct to a sound or unsound state of mind ?
— If to that hypothesis were added what I deem a proof of

lucination
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him very different to any boy I ever had to do with. I
thought there must be something in him contrary to other
boys ; his behaviour was different. I have punished him for
mischievous tricks to other boys; and so it went on all the
time he was with me.”

Clarinda Powell, his aunt, employed him as barman at the
King’s Head, Hounslow, two years, and considered him in an
unsound state of mind. “ One night in particular, he put out
the lights when the house was full of company, at ten o’clock ;
the hour of closing was twelve o’clock. There were five gas
lights burning. He could not account why he didso. We were
likely to have a disturbance, all the company being in the
dark. I was obliged, at the risk of my life, to come down
stairs, being ill in bed at the time, and he was going on
violently. I was obliged to come down to soothe him. He
read very much while he was at my house; generally sea
voyages, that was the principal. He used to talk in a random
way. I never asked why he left me. He left me of his own
accord. He was treated with every kindness. He talked of
becoming a great man. He used to talk of going to sea; that
ke should come to be very great, and things not very likely
to take place.”

Joseph Day, a corporal in the Guards, gave a singular
instance of the prisoner's fondness for mischief. ¢ One
morning I left the house to call the roll of men, and I was
brutally knocked down with a poker, and brought back.
The following morning I was in conversation with Mrs.
Powell, and the prisoner said, ¢ Should you know the man if
you saw him? was he short, thick, thin, or a tall man?’ and
ran over various things; his height, age, and so on: he said
nothing more about my knowing the man at that time. I
thought he was unsound in that and other instances. I had
occasion to go to the house a week or fortnight after, and he
was still laughing and jeering and making very curious re-
marks, and said, ‘I would rather be put to the mouth of a
cannon -ball, than be served as you was.” It was jecring me,
and he seemed pleased at the injury I received.”

The publicans at the next two places where he served spoke
to his strange habit of laughing and crying without cause.

kK 3
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One of them eaid, however: “ From my obeervation of him
while he was with me, I considered him of sound mind, but he
wis subject to fits of laughter, which at times were uncon-
trollable.  If he let any thing fall, or if I did, he would burst
out laughing. e anid he could not help it. He was very
correet in his conduct in all other respects. When he took
money, he had just to put it into the till.”

John Tedman, an inspector of police, and likely therefore
to be a minute inspector of character, mentioned facts which
led him to infer unsoundnesa. I bhave gone into Mr. Minton’s
of a morning, and found him crying very much with his apron
betore his face and his hands up. I saw that frequently. I
have asked him what was the matter. He eaid, ¢ Nothing
now, it is all over.” I asked him if any one had ill used him.
He said ¢No.” At other times I have found him laughing very
much. I have nsked him why he was laughing. He said
the old women drank so much gin, it would make any onec
laugh.”

Iis sister spoke to his going out on the day of the firing,
and to a conversation which certainly evinced no symptoms
of wandering. ‘“lle read a good deal: he used to have
books from the library. Once he read the ¢ Black Pirate’ and
¢Jack Sheppard’ and ¢ Oliver Twist” I knew of his going
to the shooting gallery. On the day he fired in the Park, he
left home with the intention of going to the shooting gallery.
He left home about ten minutes after three o’clock that day.
le told me he was going to the shooting gallery, and to
buy some linen for me to make him some shirts; and he
told me he would bring some tea home from Twining’s, in
the Strand. I never heard him talk about ¢ Young England,’
nor of any socicty that he belonged to, or said he belonged to.”

Emily Chittenden, the nursery maid at the public-house,
recited the address of a letter which he had sent her a few
weceks before. ¢ As far as I can recollect, it was addressed—

«“¢ Fly postman, with this letter bound
To a public-house, the Hog-in-the- Pound,
To Miss Chittenden there convey,
With speedility obey ;
Remember, iny blade,
‘The postage is paid.’
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by Lc Mare, insanity connected with the development of the
will. I should not consider a headstrong person to be under
such an influence. I mention lesion of the will as a term
under which a highly reputed writer on insanity has chosen
to designate a form of insanity, in which flagitious acts, some-
times only eccentric acts, are committed. It means more
than a lo=s of control over the conduct. It means morbid
propensity.  Moral irregularity is the result of that diseasc.
I do not think I ever met with a case where the only apparent
symptom was moral irregularity, where I had no medical
indication of physical disease. I think that committing a
crime without any apparent motive is an indication of
insanity ; doing any thing of any sort, without any motive,
is not an indication of unsoundness of mind in every
instance.

Mr. Sydney Taylor. Do you not make a difference when
a man has to suffer the penalty of death for the act?—
Certainly. The species of insanity which Le Marc calls -
lesion of the will is a well-recognised species of insanity.

Court. Do you conceive that this is really a medical
question at all which has been put to you?—1I do. I think
medical men have more means of forming an opinion on that
subject than other persons. I am supported in that opinion
by writers on the subject, by Loura and by Le Marc, whom
I have alluded to, who is a particularly eminent writer. My
reason for thinking so is, because it is so stated by those
writers.

Why could not any person form an opinion whether a
person was sane or insane from the circumstances which have
been referred to?— Because it seems to require a careful
comparison of particular cases, more likely to be looked to
by medical men, who are especially experienced in cases of
unsoundnees of wind.

What is the limit of responsibility a medical man would
draw ?— That is a very difficult point. It is scarcely a
medical question. I should not be able to draw the line
where soundncss ends and unsoundness begins. It is very
difficult to draw the line between eccentricity and insanity.

“vhn Conolly, Esq., M.D. I am physician to the Hanwell
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sibility as regards the affections. An apparent incapacity to
comprechend oral obligations, to distinguish right from wrong.
An absolute insensibility to the heinousness of his offence,
and to the peril of his situation. A total indifference to the
issue of the trial; acquittal will give him no particular
pleasure, and he scems unable to comprehend the alternative
of his condemnation and cxecution; his offence, like that of
other imbeciles who set fire to buildings, &c., without motive,
except a vague pleasure in mischief. Appears unable to con-
ceive any thing of future responsibility.”

Court. Of course in that conversation you had with him
vou were watching his manner as well as what he eaid? —
Certainly. My judgment is formed in part by his manner,
as well as by what he said.

Did you try to ascertain whether he was acting a part
with you or not ?—1 tried to ascertain it as well as I possibly
could: my judgment is formed upon all the circumstances
together.

Dr. Chowone. I am a physician of Charing-cross Hospital.
I have been a physician twelve or thirteen years. I am
lecturer in that hospital on medical jurisprudence.

If you heard of a person committing a crime without the
ordinary inducements to crime, either revenge or interest, and
that crime exposes him to luss of life, and he scems reckless
of consequences, and delivers himself into the bands of justice,
and appears wholly exempt from any thing like consciousness
of responsibility for the act, what opinion should you form of
that state of mind?—1I should consider it an exceedingly
strong indication of his being in an unsound state of mind:
a propensity to commit acts without an apparent or adequate
motive under such circumstances is recognised as a particular
species of insanity called in medical jurisprudence lesion of the
will. I do not know a better term. It is an old term. It
has been called moral insanity ; may I be allowed to give
you an example? It is by no means an uncommon thing for
me to have paticnts who complain to me that they are
impelled with a strong disposition to commit suicide, of the
madness of which act there can be no doubt, and yet there is

\e symptom about those people indicating mental disease;
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sibility as regards the affections. An apparent incapacity to
comprchend moral obligations, to distinguish right from wrong.
An absolute insensibility to the heinousness of his offence,
and to the peril of his situation. A total indifference to the
issue of the trinl; acquittal will give him no particular
pleasure, and he scems unable to comprehend the alternative
of his condemnation and cxecution; his offence, like that of
other imbeciles who set fire to buildings, &ec., without motive,
except & vague pleasure in mischief. Appears unable to con-
ceive any thing of future responsibility.”

Court.  Of course in that conversation you had with him
you were watching his manner as well as what he said ? —
Certainly. My judgment is formed in part by his manner,
as well as by what he said.

Did you try to ascertain whether he was acting a part
with you or not?—1 tried to ascertain it as well as I possibly
could: my judgment is formed upon all the circumstances
together.

Dr. Chowne. 1 am a physician of Charing-cross Hospital.
I have been a physician twelve or thirteen yeara. 1 am
lecturer in that hospital on medical jurisprudence.

If you heard of a person committing a crime without the
ordinary inducements to crime, either revenge or interest, and
that crime exposes him to loss of life, and he scems reckless
of consequences, and delivers himself into the hands of justice,
and appears wholly exempt from any thing like consciousness
of responsibility for the act, what opinion should you form of
that state of mind?—1 should consider it an exceedingly
strong indication of his being in an unsound state of mind:
a propensity to commit acts without an apparent or adequate
motive under such circumstances is recognised as & particular
species of insanity called in medical jurisprudence lesion of the
will. I do not know a better term. It is an old term. It
has been called moral insanity ; may I be allowed to give
you an example? It is by no means an uncommon thing for
me to have patients who complain to me that they are
impelled with a strong disposition to commit suicide, of the
madness of which act there can be no doubt, and yet there is
no one symptom about those people indicating mental disease;
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sibility as regards the affections. An apparent incapacity to
comprechend moral obligations, to distinguish right from wrong.
An absolute insensibility to the heinousness of his offence,
and to the peril of his situation. A total indifference to the
issue of the trinl; acquittal will give him no particular
pleasure, and he scems unable to comprehend the alternative
of his condemnation and execution; his offence, like that of
other imbeciles who set fire to buildings, &c., without motive,
except a vague pleasure in mischief. Appears unable to con-
ceive any thing of future responsibility.”

Court.  Of course in that conversation you had with him
you were watching his manner as well as what he said? —
Certainly. My judgment is formed in part by his manner,
as well as by what he said.

Did you try to ascertain whether he was acting a part
with you or not?—1 tried to ascertain it as well as I possibly
could: my judgment is formed upon all the circumstances
together.

Dr. Chowne. 1 am a physician of Charing-cross Hospital.
I have been a physician twelve or thirteen yeara. 1 am
lecturer in that hospital on medical jurisprudence.

If you heard of a person committing a crime without the
ordinary inducements to crime, cither revenge or interest, and
that crime cxposes him to loss of life, and he seems reckless
of consequences, and delivers himself into the hands of justice,
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gibility as regards the affections. An apparent incapacity to
comprehend moral obligations, to distinguish right from wrong.
An absolute insensibility to the heinousness of his offence,
and to the peril of his situation. A total indifference to the
issue of the trial; acquittal will give him no particular
pleasure, and he scems unable to comprehend the alternative
of his condemnation and execution; his offence, like that of
other imbeciles who set fire to buildings, &ec., without motive,
except a vague pleasure in mischief. Appears unable to con-
ceive any thing of future responsibility.”

Court.  Of course in that conversation you had with him
you were watching his manner as well as what he said? —
Certainly. My judgment is formed in part by his manner,
as well as by what he said.

Did you try to ascertain whether he was acting a part
with you or not?—1I tried to ascertain it as well as I possibly
could: my judgment is formed upon all the circumstances
together.

Dr. Chowne. 1 am a physician of Charing-cross Hospital.
I have been a physician twelve or thirtecn years. I am
lecturcr in that hospital on medical jurisprudence.

If you heard of a person committing a crime without the
ordinary inducements to crime, either revenge or interest, and
that crime cxposes him to loss of life, and he seems reckless
of consequences, and delivers himself into the hands of justice,
and appears wholly exempt from any thing like consciousness
of responsibility for the act, what opinion should you form of
that state of mind?—1 should consider it an exceedingly
strong indication of his being in an unsound state of mind:
a propensity to commit acts without an apparent or adequate
motive under such circumstances is recognised as a particular
species of insanity called in medical jurisprudence lesion of the
will. I do not know a better term. It is an old term. It
has been called noral insanity ; may I be allowed to give
you an example? It is by no means an uncommon thing for
me to have patients who complain to me that they are
impelled with a strong disposition to commit suicide, of the
madness of which act there can be no doubt, and yet there is
no one symptom about those people indicating mental disease;
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sibility as regards the affections. An apparent inoapacity to
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of his condemnation and execution; his offence, like that of
other imbeciles who set fire to buildings, &ec., without motive,
except a vague pleasure in mischief. Appears unable to con-
ceive any thing of future responsibility.”

Court.  Of course in that conversation you had with him
you were watching his manner as well as what he said ?—
Certainly. My judgment is formed in part by his manner,
as well as by what he said.

Did you try to ascertain whether he was acting a part
with you or not?—1 tried to ascertain it as well as I possibly
could: my judgment is formed upon all the circumstances
together.

Dr. Chowne. 1 am a physician of Charing-cross Hospital.
I have been a physician twelve or thirteen yeara. I am
lecturer in that hospital on medical jurisprudence.

If you heard of a person committing a crime without the
ordinary inducements to crime, cither revenge or intercst, and
that crime c¢xposes him to loss of life, and he seems reckless
of consequences, and delivers himself into the bands of justice,
and appears wholly exempt from any thing like consciousness
of responsibility for the act, what opinion should you form of
that state of mind?—1I should consider it an exceedingly
strong indication of his being in an unsound state of mind:
a propensity to commit acts without an apparent or adequate
motive under such circumstances is recognised as a particular
species of insanity called in medical jurisprudence lesion of the
will. I do not know a better term. It is an old term. It
has been called moral insanity ; may I be allowed to give
you an example? It is by no means an uncommon thing for
me to have patients who complain to me that they are
impelled with a strong disposition to commit suicide, of the
madness of which act there can be no doubt, and yet there is
no one symptom about those people indicating mental disease;
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sibility as regards the affections. An apparent incapacity to
comprchend moral obligations, to distinguish right from wrong.
An absolute insensibility to the heinousness of his offence,
and to the peril of his situation. A total indifference to the
issue of the trial; acquittal will give him no particular
pleasure, and he scems unable to comprehend the alternative
of his condemnation and execution; his offence, like that of
other imbeciles who set fire to buildings, &e., without motive,
except & vague pleasure in mischief. Appears unable to con-
ccive any thing of future responsibility.”

Court. Of course in that conversation you had with him
you were watching his manner as well as what he said? —
Certainly. My judgment is formed in part by his manner,
as well as by what he said.

Did you try to ascertain whether he was acting a part
with you or not?—1I tried to ascertain it as well as I possibly
could: my judgment is formed upon all the circumstances
together.

Dr. Chowne. 1 am a physician of Charing-cross Hospital.
I have been a physician twelve or thirteen yeara. 1 am
lecturer in that hospital on medical jurisprudence.

If you heard of a person committing a crime without the
ordinary inducements to crime, cither revenge or interest, and
that crime exposes him to loss of life, and he seems reckless
of consequences, and delivers himself into the hands of justice,
and appears wholly exempt from any thing like consciousness
of responsibility for the act, what opinion should you form of
that state of mind?—1I should consider it an exceedingly
strong indication of his being in an unsound state of mind:
a propensity to commit acts without an apparent or adequate
motive under such circumstances is recognised as a particular
specics of insanity called in medical jurisprudence lesion of the
will. I do not know a better term. It is an old term. It
has been called moral insanity ; may I be allowed to give
you an example? It is by no means an uncommon thing for
me to have patients who complain to me that they are
impelled with a strong disposition to commit suicide, of the
madness of which act there can be no doubt, and yet there is
no one symptom about those people indicating mental disease;
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gibility as regards the affections. An apparent incapacity to
comprehend moral obligations, to distinguish right from wrong.
An absolute insensibility to the heinousness of his offence,
and to the peril of his situation. A total indifference to the
issuc of the trial; acquittal will give him no particular
pleasure, and he scems unable to comprehend the alternative
of his condemnation and execution; his offence, like that of
other imbeciles who set fire to buildings, &e., without motive,
except a vague pleasure in mischief. Appears unable to con-
ceive any thing of future responsibility.”

Court. Of course in that conversation you had with him
you were watching his manner as well as what he said? —
Certainly. My judgment is formed in part by his manner,
as well as by what he said.

Did you try to ascertain whether he was acting a part
with you or not?—1 tried to ascertain it as well as I possibly
could: my judgment is formed upon all the circumstances
together.

Dr. Chowne. 1 am a physician of Charing-cross Hospital.
I have been a physician twelve or thirteen yeara. I am
lecturer in that hospital on medical jurisprudence.

If you heard of a person committing a crime without the
ordinary inducements to crime, either revenge or interest, and
that crime cxposes him to loss of life, and he seems reckless
of consequences, and delivers himself into the hands of justice,
and appears wholly exempt from any thing like consciousness
of responsibility for the act, what opinion should you form of
that state of mind?—1I should consider it an exceedingly
strong indication of his being in an unsound state of mind:
a propensity to commit acts without an apparent or adequate
motive under such circumstances is recognised as a particular
species of insanity called in medical jurisprudence lesion of the
will. I do not know a better term. It is an old term. It
has been called moral insanity ; may I be allowed to give
you an example? It is by no means an uncommon thing for
me to have patients who complain to me that they are
impelled with a strong disposition to commit suicide, of the
madness of which act there can be no doubt, and yet there is
no one symptom about those people indicating mental disease;
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goner were not numerous ; some were put by one gentleman,
and some by another; I endeavoured to impress upon him
that he was labouring under error when he considered it was
incapable of being proved there were balls in the pistols; I
assured him, in a manner I thought most likely to make him
believe, there really were; that the fact of there being balls
in the pistols would be proved against him; that his re-
sponsibility was a terrible one, and in all likelihood it would
end in capital punishment, and if he knew whether that was
decapitation. He eaid he had been decapitated in fact a
week before, for he bad a cast taken of his head. I en-
deavoured to make him understand it would be proved that
there were ballsin the pistols. I knew he had the impression
that it could not be proved, from questions asked by myself.
Somcthing was said to that effect by him. He insisted that
there were no balls there. The fact did not occur to me
before. I do not remcmber his words, but the remark was
to the cffect that it was impossible. The question as to
whether he was not concerned about his mother he treated
with indifference, and seemed to be totally destitute of
feeling, apprchension, or thought on the subject. During
the whole time I was struck with a very peculiar manner.
He was not an instant (though I believe it is partly habit)
that he was not playing with a pencil and a picce of Indian-
rubber, with which I found him drawing. When we went
into the room he was quictly drawing, with a pencil on a
picce of a paper, something like a landscape. During the
whole conversation he was leaning with his head on one
hand, with the other flapping about with a piece of Indian-
rubber, sometimes clapping one pencil against another; in
fact, a manner entirely without acute feeling or acute con-
sciousness; and in order to ascertain how far what I would
call dullness of manner, that peculiar manner, might indicate
idiocy even, I desired him to get up and walk; and if I had
supposed that he was acting when he was clapping the
Indian-rubber about, that idea would entirely have been
done away with by the manner in which he walked acruss
the room, which he did with a great deal of lightness,
liveliness, briskness, and smartness, not at all as if endea-






142 TRIAL OF EDWARD OXFORD

control over the emotions which we generally find in sane
individuals.

Did you notice, at any time, any other symptom that is
usually connected with hysteria?— My interviews with him
were not prolonged, and my attention was attracted to him
chiefly by the desire of his mother, who said she was afraid he
was getting in the way that his father was. I did not know
his father. I put one or two questions to him, when I saw
him in Newgate. I heard questions put by the other
medical men as well, and the answers which he gave. I
watched his manner during the interview.

Did it appear to you to correspond with his manner on
former occasions on which you had seen him, or to differ?
— Much the same character. Great insensibility to all the
impressions which were attempted to be made upon him.
On one occasion, some time ago, my attention was more
particularly directed to him, from a circumstance which this
occurrence has brought very strongly to my recollection; I
think it is about five months since I was on a visit at his
mother’s house. I called in my rounds to sce her. She was
very poorly at the time. If I recollect right, he was sitting
at the firc reading a book. He took no notice of me when 1
entered, and scemed to be absorbed in what he was reading.
His mother made some observation to him ; such as, * How
rude you are.” “Why not take notice of Mr. Clarke ?”
“Why sit therc and behave in this kind of way?” He did
not seem to notice the observation of his mother at all. e
seemedd still to be absorbed in the book. She put the
question to him again, and there was still the same apparent
reverie: and when she touched him, to put him in mind that
some one was there, he jumped up in a fury; such as at the
moment alarmed me, and swore that he would “stick her,” I
think was the expression he made use of; but certainly it
was such an expression that at the moment I drew back,
thinking he meditated some violence. After this transaction
had occurred, the mother called on me in great trouble, and
made n communication to me, upon which I wished to see
the prisoner, accompanying that with some opinion of my
own, which I had formed. I did not see the prisoner until
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at any one clse, would his anxious inquiry have been about
the Queen? She was the sole object of his attention; no
other individual occurred to his mind.

“ What was the object of firing ?—destruction. Could
any other be suggested? One pistol was fired; and if his
object had been to create alarm merely, why discharge the
sccond. Suppose the two gentlemen were mistaken as to the
marks on the wall. If the jury had ever discharged guns
or pistols and attempted to look for the balls, they would
know the difficulty, even in a limited space, of finding & ball.
Consider the height of the wall. A very slight elevation of
the muzzle would be sufticient to carry the ball over. The
second pistol was fired up the road; and it was extremely
difficult, of course, to see what direction it took. It would
be a very dangerous doctrine to promulgate, that, when a
person fired a pistol at another, he could not be made amenable
to the law, because the bullet with which it was loaded hap-
pened not to be found.  As to the case cited, here the pistols
were discharged ; and when the party who fired them off was
proved to have powder and bullets in his possession, no person
could doubt the object. What was the motive for firing the
pistol? The intention of the prisoner could not have been
merely to excite a laugh, to create mischief, and to cause a
public excitement. The question, ¢ Is the Queen hurt?’ dis-
tinctly imported that an act had been committed by which the
Queen could and might have been hurt. What would be the
condition of society, exposed as we all were to such attacks,
and the infliction of death by such means, if, with the evidence
of previous preparation of the means, the use of balls and
pistols, inquiries as to the effect of their discharge, and
whether the parties were hurt, coupled with admissions inci-
dental and dircct of the fact that balls were in the pistols,
what would be the state of society if evidence like this left an
assassin the chance of escape, merely because the balls could
not be found ? ,

« The doctrine of irresponsibility seemed equally danger-
ous. The prisoner was traced at school, and from school into
threc distinct services, and never treated as mad. Was the
prisoner capable of knowing that the consequence of his act
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of Young England was not a delusion of the brain, but that
the Iad knew all the time it was a foolish fabrication. Ox-
ford was trusted by his employers, and did not leave one of
them on account of mental incapacity. He laughed and cried
frequently ; but it did not appear that he laughed when he
had his ears boxed or was beaten, or that he cried when he
was pleased. Like other men, his laughter was elicited by
Joy, and his tears flowed from sorrow.”

The question put by the Solicitor-General, whether the
same evidence in a commission out of Chancery would have
warranted a verdict of norn compos mentis, is hard to answer.
If length and breadth be taken into account, the number of
days and hosts of witnesses, stronger and more ample proof
seems required in civil than in criminal proceedings. ¢ The
trick of laughing suddenly without cause was so common,
that if this were token of imbecility the lunatic asylum would
overflow with gigglers. He did not wish to introduce any
thing ludicrous into such a case, but he believed a letter was
once directed to Sir Frederick Pollock’s brother thus: —

¢ This is for David Pollock, Esquire,
For him in Elm Court enquire,
On the first floor, look no higher,
There you'll catch him;
He'll pay you twopence for this letter,
He never paid it for a better,
If he does not, like a sctter,
Watch him.’

¢ Doggerel poetry in the direction of a letter was no proof
of insanity ; for this address was actually written on a letter
to Mr. Pollock by a celebrated literary character of the day.
The prisoner having all along displayed a morbid desire to be
talked about, these letters written by him were referable to
the same feeling and object. Was his making no attempt to
escape an indication of an unsound mind? If he had made
such an attempt it would have been a great proof of madness.
He was surrounded on all sides by the multitude. He took
such a reasonable view of his situation, as to see that he had
no chance of escape, and gave himself up quietly. There
was an iron railing on one side, and 2 wall on another, and
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dirccted to one object alone. If that were the case, and if
the disease affected him at the time the act was committed,
then he could not be held accountable for it. One cannot
say what a person, labouring under such a delusion, may do,
and the motive, in that case, would not be apparent. With
regard to the motive, a love of notoriety had been suggested,
but might not this absurd love of notoriety as well have been
gratified by firing pistols unloaded as loaded ? and if they
were unloaded, they could not substantiate the statutable
offence. But although he laboured under a delusion, if he
fired the loaded pistols at the Queen, knowing the result
which might follow from his conduct, and although forced
by his morbid desire for notoriety to the act, he would be
respongible for his act, and liable to punishment.

It is for you to determine whether the prisoner did fire
the pistols, or cither of them, loaded with a bullet. Supposing,
Gentlemen, that you should come to a satisfactory conclusion
that the pistols or one of them were loaded, then the defence
which has been set up raises the further inquiry, whether, at
the time the prisoner committed the act, he was responsible
for it. There might be cases of insanity in which medical
evidence as to physical symptoms was of the utmost conse-
quence. But as to moral insanity, he, for his own part,
could not admit that medical men had at all more means of
forming an opinion on a case than were possessed by gentle-
men hecustomed to the affairs of life, and bringing to the
subject a wide expericnce. The mere fact of the prisoner's
going into the Park and raising his hand against the Queen,
was not to be taken as a proof of insanity, particularly if we
suppose that he was naturally reckless of consequences. It
was a mark, doubtless, of a mind devoid of right judgment
and of right feeling ; but it would be a most dangerous maxim
that the mere enormity of a crime should secure the prisoner’s
acquittal by being taken to establish his insanity. Acts of
wanton and dangerous mischief were often committed by
persons who supposed that they had an adequate motive;
but they were sometimes done by those who had no adequate
motive, and to whom they could confer no advantage. A
man might be charged with slaying his father, his child, or
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no satisfactory evidence produced before them to show that
the pistols were loaded with bullets. The jury were once
more directed to retire, and return a verdict of Guilty or Not
Guilty on the evidence.

The Attorney-General obeerved, it would be monstrous to
suppose that a person like the prisoner should be again let
loose on society to endanger the life of Her Majesty or her
subjects.

The jury, after an hour’s absence, returned their verdict :
¢ Guilty, he being at the time insane.”

Lord Denman. Do you soquit the prisoner on the ground
of insanity ?

Foreman. Yes, my Lord; that is our intention.

Lord Denman. Then the verdict will stand thus: Not
Guilty, on the ground of insanity. The prisoner will be
confined in strict custody as a matter of course.

The prisoner walked briskly from the bar, apparently glad
that the tedious trial was over.

NOTE.

The Criminal Law Commissioners say, in their Fourth Report, “ It
will be perceived that the language of § & 6 Vict. c.51. 5.2, would
extend the punishment of whipping to the case of female offenders. We
presume, however, that it cannot have been intended to alter the law on
this subject as contained in 1 Geo. 4. c. 57. 8.2., which enacts * that
from and after the passing of this act, judgment or sentence shall in no
wise be given or awarded against any female or females convicted of any
offence whatsoever, that such female offender or offenders do suffer the
punishment of being whipped either publicly or privately.'” It is to be
hoped that no female will attempt, by shooting at the Queen, to solve in
her own person the present perplexity.
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JAMES STUART, ERQ.,
BEFORE THE HIGH COURT OF JUSTICIARY AT EDINBURGH,

FOR KILLING BIR ALEXANDER BOSWELL 1IN A DUEL,

On Monday, June 10. 1822.

Judges Present : The Right Hon. David Boyle, Lord Justice-
Clerk, Lord Hermand, Lord Succoth, Lord Gillies, Lord Pitmilly.
(Lord Meadowbank did not attend.)

Counsel for the Crown: Sir William Rae, Bart., Lord Advo-
cate, James Wedderburn, Esq., Solicitor-General. Mr. Duncan
MNeill, Mr. Robert Dundas, Advocates-Depute.

Counsel for the Pannel : Mr. Francis Jeffrey, Mr. James Mon-
ereiff, Mr. John A. Murray, Mr. Henry Cockburn, Mr. John
Cuninghame, Mr. Thomas Maitland, Mr. William Gibson.

Tue pannel took his place at the bar, accompanied by his
relatives the Earl of Moray, Mr. Erskine of Cardross, and
Captain Alexander Gordon of the Royal Navy, and by the
Honourable Admiral Fleming.

The Prince Czartoriski, Lord Belhaven, the Hon. Henry
Fox, and several other persons of distinction, sat on the bench
with the judges.

The law of the land as written in our text-books, and the
law as pronounced in courts of justice, have been for more
than two centuries at variance upon the subject of duelling.
The feelings of the man have sometimes subdued the stern
duties of the magistrate, who in declaring the law has

L 4
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permitted to escape his own antipathies agninst its being
acted on; and juries, under the casuistical pretence of pious
perjuries, have with prumpt and loud voice pronounced verdicts
of acquittal, in open contradiction to their oaths. The laws
of both countries do not recognise the poseibility of one man
deliberately slaying another without malice being of necessity
implied ; this wilful killing in cold blood, be the antecedent
provocation what it may, the law pronounces to be murder.
Jurors, on the contrary, deny the existence of malice in the
slayer where the code of homour has compelled him to call
out his victim, and pronounce him guiltless of wilful homi-
cide. The long series of judicial annals has not in conse-
quence been darkened with a single conviction for murder in
the casc of a duel fairly fought. The bravo or assassin, who
made the challenge a mere excuse for taking life by stratagem
and stealth, has indeed been found guilty, and two or three
verdicts of manslaughter have been recorded, where the facts
left no doubt of the survivor having practised foul play.
During the long reign of George IIL, which comprehended
nearly sixty years, about 170 duels are known to have been
fought, and in these between sixty and seventy persons were
glain. In by far the greater number of cases, even though
followed by death, the law did not deem it necessary to
bring the survivor to trial, the event having been considered
by the code of honour notoriously justifiable, and inevitable.
To mark the leaning of the courts—how complete and well-
established may be considered this conspiracy of judge,
counsel, and juror against the law, it will not be unin-
teresting to pass under review some of the most remarkable
cases that have formed the subject of judicial investigation.
The majority of them were collected and commented on by
Mr. Jeffrey in his admirable defence of Mr. Stuart.

One, and by far the most palliated, was an affair of honour,
as it is called, in which a Scotchman, Major Campbell, was
unfortunate enough to receive and undergo the sentence of
death for a duel fought in Ireland. This is the most miti-
gated case that occurs in the register of convictions, but a
strong and bad case. The parties had a quarrel, but sepa-
rated afterwards for several hours; they were proved to be
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There is one case very famous, as being the first of those
occasions in which judges admitted from the bench the neces-
sity and expediency of juries tempering the law where, by a
stern necessity, they have held themselves bound by it; that
of Mr. William Poe Purefoy, for killing Colonel Roper in a
duecl. Purefoy was a lieutenant in the regiment of which
Colonel Roper was the colonel. The young gentleman had
been guilty of some excess when engaged with his friends on
a festive occasion, which called forth a pretty severe repri-
mand from the commanding officer. This was resented by
the former in such unmeasured terms, that Colonel Roper
was under the necessity of bringing him before & court mar-
tial, who found the charge proved, and sentenced him to be
dismissed from the army and rendered incapable of serving.
That scntence being confirmed by the proper authority, was
read at the head of the regiment in Lieutenant Purefoy’s
presence, and carried into full effect. After this he came up
to the colonel, and told him that he was a coward, a ruffian,
and a scoundrel. The colonel answered he had nothing to
say to him, and turned on his heel. The same day Mr. Pure- .
foy met him again, and said, “Do you now agree to meet
me?” At the same time he shook his whip over his head,
adding, “ This is an earnest of what you may expect,” and
posted him. After some consultation, Colonel Roper was
adviscd, as Purefoy had ceased to be in the army, and held
the rank of a gentleman, that it was necessary to send a
hostile message. They accordingly met, and Purefoy shot
Roper dead on the field.

The trial came on before Baron Hotham at Maidstone, in
the year 1794 ; and that learned person, after summing up
the case, spoke as follows : —

« Tt is now a painful duty which jointly belongs to us; it
is mine to lay down the law, and yours to apply it to the
facts before you. The oath by which I am bound obliges
me to say that homicide, after a due interval left for con-
gideration, amounts to murder. The laws of England, in
their utmost lenity ard allowance for human frailty, extend
their compassion only to sudden and momentary frays; and
then, if the blood has not had time to cool, or the reason to
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safety by submitting to what custom has taught others to
consider as a disgrace. I am not presuming to urge anything
against the laws of God or of this land. I know that, in the
eyc of religion and reason, obedience to the law, though
aguinst the feelings of the world, is the first duty, and ought
to be the rule of action ; but in putting a construction upon
my motives, 8o as to ascertain the quality of my actions, you
will make allowances for my situation. It is impoesible to
define in terms the proper feelings of a gentleman, but their
existence has supported this happy country for many ages,
and she might perish if they were loet.” The jury instantly
acquitted him.

Licutenant Sparling made the same successful defence
when tried at Lancaster for the murder of Mr. Grayson in a
duel. That gentleman had expressed publicly his intention
to chastise him as a villain and a scoundrel for having broken
off an cngagement with his niece. Mr. Sparling concluded
his address to the -jury with much feeling. It is with you
to return me unsullied to society, or to consign me to the
grave. I trust, however, there is not one of you who does
not feel for a man in my situation. Against the deceased I
could harbour no ill will, for we were strangers to each
other ; but do you think I could sce my character destroyed,
my honour injured, my hopes ruined, my expectations
blasted, and myself abandoned by all? DBetter would it be
to die than to live fursaken by my friends, shut out from my
wonted society, degraded, insulted, despised, and forsaken.”

The prosecution had been conducted by Serjeant Cockle
with great asperity, and Mr. Justice Chambre cautioned the
jury against suffering their minds to be in the emallest degree
affected by any thing that might appear to be declamatory or
pathetic, or by any force of action or gesture made use of to
support the prosecution. The judge added that he stated the
law with great pain, that he wished he could have stated
that affronts of the nature Mr. Sparling had received would
have been an extenuation of the offence, but it was not in
his power, consistently with his duty, so to state. « If you
are dissatisfied with the cvidence that Mr. Sparling did
commit the act which deprived Mr. Grayson of his life coolly
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as applied to a gentleman and s soldier, do not take away the
particular character of malice from the crime. A man is
placed in a situation where, if he does not go out to fight a
duel, he has no prospect before him in life, but that of
contempt and ignominy. Surely the feelings which are
inseparable from such a situation may be supposed to de-
prive a man of self-poasession and self-command, as well as a
violent gust of passion. And I see no reason why the law
should deny, nor do I believe that the law does deny, the
same indulgence to those feelings, that it yields to a brutal
impulsc, which it is the chief object of all human and divine
institutions to control. In declaring this .opinion, I believe
I go farther than moet judges have done, but I have not
formed it without mature deliberation, and I think it places
the question of law in cases of duel, upon more stable and
more tenable grounds, than the shifts and artifices which have
been eo generally resorted to.”

The plain speaking of the Indian judge was exceeded by
Baron Smith, in a case in Ireland, which attracted much at-
tention at the time, the trial of Aleock, in 1808, in which
that humane judge pronounced a very strong judicial opinion.
It was a case of a duel between two candidates for an Irish
county, where a pretty warm canvass was going on. Tenants
to a certain amount, 40s. a year, had then votes in Ireland.
But, holding their lands by very precarious tenures, they
voted in general with their landlord. One of these gentle-
men had gained the interest of a certain landlady (for a lady
was the proprictor), and he therefore reckoned upon the
tenanta. The other candidate, however, was more popular,
and the tenants were rash enough to tender him their votes.
The offence of the gentleman who fell was that he allowed
them to vote for him. The names of the parties were
Colclough and Alcock. Alcock was the survivor, Colclough
fell ; Colclough had these votes tendered to him. Alcock,
on finding this, came and remonstrated, in very warm terms,
on the impropriety and indecorum of such a proceeding.
Colclough protested, in the most solemn terms, that he had
not solicited these votes. Alcock insisted that they should
not vote for him. ¢ How can I prevent them?” said Col-
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which they now prefer a capital indictment. If, abjuring
the code of honour, and adhering to the rules of that law
which we are here assembled to administer, the prisoner or the
deceased had declined to send a message, or been tardy in
accepting one, we may doubt whether these strenuous as-
gertors of the law would not have scorned to associate with
such strict observers of it, and rewarded their pacific conduct
with indelible disgrace. Thus on the object of their blame
a hard alternative might be thrown, of being posted as a
coward or indicted for a murder.”

Then, after some remarks on the details of the case, Baron
Smith closes his address, most appropriate to the feelings of
the country where it was delivered, with this eloquent but
most unjudge-like exhortation: “ However much and juetly
guch combats are to be blamed, you may more abhor the
sanguinary notions which produce them; and pity the victims
of a law of opinion, which you strongly wish to be repealed.
You may have zong, you must have friends and relatives your-
sclves, and will be disposed to ask this question of your con-
sciences and hearts, whether the pride and infirmity of human
nature might not lead you to wish that these would rather vio-
late the law, than endure the scorn and contumely of (Heaven
knows) an unsparing world, or incur the slightest stain or
blemish on their honour! You will wish to give the prisoner
the benefit of these reflections; but whether you would be
warranted to do so, is what I scarcely dare inquire, otherwise
than by suggesting cases, which I conceive to be similar in
their legal nature, for the purpose of illustrating and explain-
ing your duties here.

« If an officer at the head of his regiment be called a
coward and a scoundrel, and instead of cutting the offender
down, challenge and kill him in a duel, he is a murderer by
law ; and if you are bound to find the prisoner Alcock guilty,
you will be equally obliged to return a verdict of conviction
aganinst a gallant officer, under the circumstances which I
have described. Yet, on the other hand, the military punish-
ment and intolerable disgrace which must inevitably follow
from his submitting to the affront, it cannot be necessary for
me to dwell upon. If an aged, an infirm, a beloved, and
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who, to justice without blemish, can unite mercy without
bounds, — who, all criminal as we are, can acquit us, and yet
be just. To the influence of thoee secret and divine monitors,
and (as far as human infirmity can follow) of this divine
example, I surrender you, and commit the care of the prisoner
at the bar. I wait with some anxiety and much impatience
for your verdict. Judge, then, whether I am impatient for a
capital conviction.”

The jury, in one moment, soquitted the prisoner.

This charge, however honourable to the kindly spirit of the
man, was scarcely worthy of the magistrate, bound by an oath
to administer, not make the law, and forms a striking ex-
ample of the truth of Lord Eldon’s saying, that “a judge
ought never to be eloquent.” In a country where some of
the judges and a majority of the counsel had fought each his
brace of ducls; where statesmen, members of parliament,
lawyers, physicians, and country gentlemen had measured their
twelve paces, the stern dictates of the law ought rather to have
been urged than vilified.

Far more in accordance with judicial duty was the summing
up of Mr. Justice Buller on the trial of the Rev. Bennet Allen
and his sccond for killing Mr.Dulanyinaduel. They had fought
about ten o'clock at night in Hyde Park at the distance of
cight yards, the Rev. Mr. Allen having put on his spectacles.
The judge there told the jury plainly ¢ they were bound to
adhere to the law, as to which there never has been a doubt.
In the case of a deliberate duel, if one person be killed, it is
murder in the person killing him. Of that proposition of law
there is not, there never has been, the smallest doubt.
Sitting here, it is my duty to tell you what the law is, which
I have done in explicit terms; and we must not suffer it to
be frittered away by any false or fantastical notions of
honour. If you sce the facts in this light, you will be under
the necessity of finding the prisoners guilty; and whether
the circumstances of the case are such, as may admit of any
indulgence or mercy hereafter in the case of both or either of
the prisoners, it is not for us to decide ; but must be left to
the wisdom and the judgment of that power, in which the
constitution has placed the right of sparing either life or
punishinent, as it sees fit.”
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This young gentleman, wearing the uniform of an officer, and
in the public ball-room, was accosted in the most violent
terms by Glengarry, on account of some fancied insult, such
as that he imagined M‘Leod gave him an impertinent look.
For this cause, Glengarry struck the unoffending young man
with his cane, kicked him with his foot, and drove him in
disgrace out of the room. A challenge ensned, and the parties
met. Here, undoubtedly, by the advice of his respectable
second, and with the help of his restored reason, Glengarry
did confess the frightful excesses into which he had been
hurried, and offered any apology, —any atonement which was
not inconsistent with the character of a gentleman. A con-
dition was insisted upon, te which it was certainly hard, and
perhaps impoesible, for any gentleman te submit. The young
man was advised to accept of no verbal atonement, unless
Glengarry should put the whip with which the disgrace had
been inflicted into his hand, and leave it to him to retort or
not, as he might sce cause. After much discussion the terms
were rejected. Glengarry went out; he did not fire wide of
his mark, or in the air, but fired into the bosom of the young
man, and his ‘life fell a sacrifice in a short time after. After
a long and claborate defence, the jury found the prisoner Not
Guilty. They aecompanied this verdict with an explanation
of the grounds of it, which has very properly been preserved.
¢ The Chancellor of the Jury stated, that he was desired by
them to explain to the Court, that the sole ground on which
the verdict proceeded, was the anxious desire latterly mani-
fested by the pannel and his friend Major Maedonell amicably
to settle the matter, and to prevent proceeding to extremities
by making an apology, as the jury highly disapproved of
the pannel’s eonduct at the beginning of the unhappy dispute :
and it was fortunate for him that the duel did not take place
#o soon as intended, before any attempt was made to apelogise,
as in that case it was highly probable that they would have
returned a different verdict. At the same time, it was proper
to observe, that the jury had no ides of finding by their ver
dict that what is called fairly killing a man in a duel, could
afford by itself any defence against a charge of murder.” And
of this explanation the Court distinotly approved.

The last case in Scotland previous to the trial of Mr. Stuart
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A verdict was pronounced, finding the pannel, with two
dissentient voices, Not Guilty; upon which the presiding
judge said, “Gentlemen, you have given a verdict such as
was to be expected on the occasion.”

To prevent the continuance of this apparently interminable
conflict between the law of public opinion and the law of the
land, the commissioners on criminal law, in their second Re-
port, 1846, have suggested a modification in the severity of
thc common law; and propoee that in future, by statute,
* Homicide shall be extenuated where, if two persons deli-
berately agree to fight, a contest ensues, and one of them is
killed. Provided that if such contest be with deadly weapons
the party killing shall incur the penalties of the second class.”
The reasons of the commissioners for this change are ingenious
and plausible, but far from convincing or conclusive.

« We think that homicide by consent ought to be extenu-
ated, not on the ground that ¢volenti non fit injuria,” which
maxim, we conceive, ought to be limited in criminal cases
where life is sacrificed, but we consider that, in cases of ho-
micide by consent, circumstances are wanting which are the
principal grounds for punishing murder with death; namely,
the alarm which murder spreads in society, and the inability
of individuals to protect themsclves against this species of
injury.

¢ One evil ingredient of the utmost importance is altogether
wanting to the offence of voluntarily culpable homicide by
consent. It does not produce general insccurity. It does
not spread terror through society. When we punish murder
with such signal severity, we have two ends in view. One
end is, that pcople may not be murdered: another end is,
that people may not live in constant dread of being murdered.
This second end is, perhaps, the more important of the two.
For if assassination were left unpunished, the number of per-
sons assassinated would probably bear a very small proportion
to the whole population. DBut the life of every human being
would be passed in constant anxiety and alarm. This pro-
perty of the offence of murder is not found in the offence of
voluntary culpable homicide by consent.

« An cvil ingredient in the crime of murder, of great im-
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he may have received grievous provooation, or been the party

challenged, must have been manifést to persons who have
been present at trials of this description. And there have
not been wanting examples of persons of high station and
chamtertendingtodiminhhthopnblioodinmofthooﬁ'emo
of duelling,

“We are, forthuoreuom,ofopnm,tht,bynbdnhmg
the capital punishment in cases of duelling, not only will a
Jjust objection be removed from the law of punishing the offence
with death, without due discrimination between that offence
and other cases of murder; but a great stigma in our criminal
jurisprudence will be taken away—that of leaving & very
eerious injury to society unrepressed, by reason of affixing a
punishment for it, which it is found generally impracticable
to put into execution.”

However weighty these arguments of expediency may
appear, the contrary opinion of the late Mr. Starkie, and
the reasons which he urges for dissenting from his brother-
commissioners, will be found to reet on higher considerations,
and to be the sounder and more solid.

I cannot concur in recommending the above Article, which
constitutes the consent on the part of the party killed an
extenuation of the offence. I conoceive that, in point of religion
and morals, the crime of murder comprehends the wilful de-
struction of a human being, whether it be with or without
his consent.

s« It is,’ (says Locke, ‘Essay on Civil Government,’ p. 347),
¢ out of a man’s power 80 to submit himself to another as to
give him a liberty to destroy him, God and nature never
allowing a man so to abandon himself as to neglect his own
preservation; and since he cannot take away his own life,
neither can he give power to another to take it.’ - Again he
repeats the just remark, chap. IV., sec.23., ¢ Nobody can
give more power than he has himself; and he that cannot
takes away his own life, cannot give another power over it.’
If this be just, if, according to the moral law, a party has
no power to consent that another shall destroy him, it must
be a grievous moral wrong that any other person should
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¢ The impossibility of preventing the practice of duelling
by subjecting offenders to even the severcst measure of
punishment, does not, however, by any means warrant any
legislative cxtenuation, except it can be founded on circum-
stances which the law can recognise, as in the case of grave
provocation ; the law cannot be moulded, for this purpose, to
agree with the laws of honour or of public opinion, and
where this cannot be done, the case must stand as though no
ground for extenuation existed. It is used as an argument
for extenuation, that the punishment for a very serious
injury to society (by killing a man in a duel), is now im-
practicable, and it is assumed that the offence will be re-
pressed by making the propoeed alteration. I cannot accede
to this opinion. I believe that duels arise from motives (to
which I have already alluded) which are beyond the control
of mere penal laws; and it seems to me to be probable
that where jurics would, under the influence of considerations
such as have been suggested, evade, if possible, the conviction
of a party to a duel fairly fought, where the offence was
capital, they would give the same verdict, although the
offence were punishable only with transportation. To inflict
a slighter punishment by fine, or even a term of imprisonment,
would be to triflc with so grave a crime.

¢ Whilst, as it seems to me, little good could be expected
from the proposed alteration, it might, I think, be productive
of much harm in a moral point of view. It would be under-
stood to manifest an alteration in the opinion of the legis-
lature as to the heinousness of the crime of homicide, and of
course tend to diminish the efficacy of the law against it.”

Founded on the law of God, the law of the land should
remain clear and stringent, that whoever kills in a deliberate
ducl commits murder. The sanctity of human life would be
impaired were this denunciation lesscned, and the forfeit, for
expediency’s sake, commuted. The very good to be attained
by the compromise with codes of honour would be temporary,
for arguments of hardship on the consequences of conviction,
and appeals to compassion against a gentleman being ad-
judged guilty of felony, and transported, it might be for life,
would equally tickle the ears of credulous jurors, and be
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of facts, as would enable the Court to judge of the bearing and
relevancy of his defences. And we think it the more necessary
to give this statement now, because this is a proceeding which
involves considerations to the party far dearer to him than his
life; and your Lordships know that there are a variety of acci-
dents which, before he may have an opportunity of bringing
them forward again, may make the trial on the part of the public
prosecutor break down. I hope that I am guilty of no im-
propriety, if I mention to the gentlemen summoned as jury-
mcn that my statement is partly intended for them, and that
they will indulge me by attending to the explanation which
I am about to give.

« All the collateral and extraneous statements in the in-
dictment, apart from the mere fact of the duel between the
parties, are pointedly and most solemnly denied. If the light
of Omniscience were let down on this affair, it would only
show more distinctly that the gentleman at the bar had no
malice against Sir Alexander Boswell ; that he did not seck
the ground of a quarrel with him; that he was actuated by
no conscious guilt; that he did not abscond or flee from
justice. . ... He (Mr. Cockburn) would assume, but was not
permitted to speak the sentiments of his friend and client, and
freely admit that the unfortunate gentleman now no more
met with his death at the hands of the prisoner. But, as-
suming the fact, this opens up the great question, Has the
pannel (anglicé, the defendant) any legal apology for that
effect, of which he thus has been the cause? I say that he
has ; that he is not guilty of the crime.”

Mr. Cockburn felt himself constrained by two great dis-
advantages ; that the affair was connected with topics of a
public and party nature, most unfitted for the calm delibe-
rations of a court of justice; that he “must trench upon
subjects which could not, however slightly, be alluded to with-
out almost dethroning reason. It is another grievous mis-
fortune in this case, and one which the gentleman at the bar
feelsmore poignantly than any stranger can, that justice cannot
be done to the living without seeming to encroach on those
charities which are due to the dead. I wish I could avoid
this topic too, and that we could pass through the business of






174 TRIAL OF JAMES STUART, ESQ.,

There appeared afterwards in that paper a series of other
attacks (which, for his own sake, I wish the deceased had
never scen, because I shall show how he adopted them),
couched in language which is & disgrace to our age; Mr.
Stuart’s name being directly coupled with the word dastard
—with that of bully — sulky poltroon — coward — despised.
He applied for protection to the sheriff of Mid-Lothian, but
that gentleman declined to grant an interdict, lest he should
interfere with the liberty of the press; and Mr. Stuart saw
himself sct up as a target at which every base libeller might
shoot. 'When he applies to legal authority for protection, the
answer is, — ¢ Protect yourself; I will give you none.’

«“ The Beacon was, however, extinguished; and another
newspaper, the Sentinel, set up in Glasgow, in a different
city,—by different men, with" whom Mr. Stusrt had no
quarrcl, no connection. Yet, in the very first number of this
paper, all the previous calumnies against Mr. Stuart are
purposcly and deliberately adopted. In that very first number
I find it eaid of & gentleman, who has in his veins the purest
and noblest blood in the country, and who at that moment
was admitted to the society of as large a circle of friends as
any man can boast of,—that he had dishonoured the blood
and the name of his family. I find him accused by name
of meanness, and called a heartless ruffian ; and there is ap-
plied, not indirectly, but broadly, and without evasion, that
intolerable word coward, —an imputation which, when it can
be borne quietly, the character of a British gentleman is gone.

“For the purpose of proving that he was determined to
resist that torrent of abuse, of which we have seen the first
fountain, Mr. Stuart raised an action of damages; and in the
answers he was, plainly and openly, in a court of justice,
twitted, because he had not fought. The last article of Mr.
Alexander’s answer contains an appeal to men acquainted
with the laws of honour; and the plaintiff’s civil rights were
thus attempted to be prejudiced by a reference to those very
laws, for observing which he has the misfortane of now
standing “where he does: even when humbly mendicating
justice from a court of law, it was to be got only under those
odious allusions, which human nature must be changed before
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the object of attack in another publication, and thus adopted
the ler talionis.” What was Mr. Stuart to do after this?
Was he to submit quietly? Was he not to speak? Was he
to huddle up these papers, and go about the world with his
diminished head marked with the word coward? No—he
did what (with the exception of the Bench) there is not a
man in the kingdom who would not have done. He called in
the advice of able and honourable men: in particular, the
advice of one relative and friend, whose counsel and support
had been to him a great blessing.

¢ The Earl of Roeslyn, on reading these documents, saw at
once that there was but one course to be followed. He sought
and obtained an interview with the late Baronet, and made
two propositions; in the first place, that if he would deny the
calumnics were his, his simple assertion would be taken as
conclusive against all evidence whatever. But he did not
say that they were not his. I wish he could have said so;
but he was a gentleman, and he knew he could not say so
truly. Yet another proposal was made to him. ¢Let us
take it, Sir Alexander, as a mere bad joke. Say but you
are sorry for it; that it was a squib; and that you had no
scrious intention of impeaching the honour or courage of Mr.
Stuart.” T am sure that was a proposition as mild as the
greatest peacemaker could possibly have made; and it was a
proposition to which the party might have acceded without
the slightest imputation on his honour. Yet that satisfaction he
refused. He said, ‘I cannot submit to be catechised. I
will make neither denial nor apology.’

“ Now, was a meeting possibly to be avoided after this?
Both Lord Rosslyn and Mr. Douglas, the friend chosen to
confer with him, held a meeting to be absolutely inevitable.
Sir Alexander has left a letter, confessing the same necessary,
and declared orally, that if they did not settle this matter by
risking life, he and Mr. Stuart could not live together in this
island. The affair being thus resolved upon, I need not state
at length its details, — or, rather, I need not mention them at
all. Mr. Stuart, so far from expecting to be the survivor, had
made his preparations for death. I am as certain as I am of
my existence, that when he stepped from his carriage to the

-
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to this affair, consulted no less a person than s Supreme
Criminal Judge,—a Judge of this Court,—that Judge who,
to his honour, is not here to-day; and, in the letter which
he writes to the brother of that Judge, he says, that, ‘on
consulting him, his Lordship tells me, I may depend on you.
That is, a Supreme Criminal Judge prepared Sir Alexander
Boswell for the meeting, by furnishing him with a second.
If any one imagines that I state this to the disparagement of
that judge, he is mistaken—1I say it to his honour. It only
proves that such was the inevitableness of the combat, that
even a person best acquainted with the laws, and one pro-
fessionally reared to reverence them, could not so far pluck
his human nature from his breast, as to say that it was wrong,

1 know that, in the application of the law, it is sometimes
thought due to the deceased, and to the interest of society,
that offences of this kind should be visited with some punish-
ment.  But it is a sufficient check against the repetition of
them, that the sufferer, before he engages in them, and cver
afterwards, must be deeply punished in the quarrel, and
in the event; and I therefore conclude by submitting that,
instead of adding to the sufferings of him who has already
borne so much, and who, let this case terminate as it may, is
doomed to suffer 8o much more, the only legal, the only moral,
the only appropriate conclusion of this day’s trial must be a
persuasion, that he acted under the operation of a great moral
necessity, and that a verdict of Not Guilty is the result
which will give most satisfaction both to the law and to all
reasonable men.”

The eloquence of the advocate had glowed the more vividly
from the flame being kindled by the warmth of friendship.
As soon as Mr. Cockburn had sat down, the Solicitor-General
rose to say, that the pannel was entitled to the favourable
benefit of the able and pathetic statement which had just
fallen from his counscl.

At the instance of the Judges themselves, that part of the
indictment which charged Mr. Stuart with the design of chal-
lenging “ others of the lieges to fight a duel or duels” was
directed to be struck out, as not- pertinent to the issue.

According to the curious custom of the Scottish courts,
the presiding judge then selected out of the lists fifteen jury-
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the Court the same as any other witness; so far am I under
the protection of the Court that I cannot be called upon
hereafter. I wish to explain, that I do not see any distinction
that can be taken between a peer and any other person, —
the protection of the law being granted to peers equally with
other witnesses.

The gallant nobleman was then examined, and mentioned his
interview. The alternative suggested by Lord Roeslyn could
not, however, have been adopted by a gentleman. I stated
that if Sir Alexander could say that he was not the author of
these papers, or had not sent them to the newspaper, such a
denial on his part would be conclusive against any evidence.”
It was impossible the baronet could deny his writing, and
equally impossible that he could say that he had no serious
intention of reflecting on MTr. Stuart’s courage. No gentle-
man could stoop to such a subterfuge, least of all a high-
minded country gentleman, like Sir Alexander, however rash
and misguided.

The cross-examination of Mr. Jeffrey proceeded on this as-
sumption.

“Is your lordship, as a man of honour and of the world,
aware of any punctilio, or point of honour, that could have
prevented a person, standing in Sir Alexander’s situation,
from answering the question in the negative, if he could have
done 80 with truth? —1I am not. And I would not, for one
moment, have hesitated to do so for myself. I should not
have had the least hesitation in so answering the question.

If you had been the friend of any person to whom such
& question had been put, and knew he was not the author,
would you, in the circumstances, have advised him to declare
he was not the author?— As the question was put, I would
without the lenst hesitation.

Then may I ask your lordship, whether the declinature
of Sir Alexander and his friend to answer the question, gave
you the impression that their doing so was equivalent to
an acknowledgment ?— The declinature of Sir Alexander
and his friend to answer the question gave me such an im-
pression.”

The parties met at ten o'clock in the morning, in a field, a
sort of hollow dell, near the villge of Auchtertool, beyond
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mation that it was Sir Alexander’s desire not to fight. Such
an intimation given to me would necesearily have precluded
all proccedings, and would have amounted, in my judgment,
to a declaration on the part of Sir Alexander that he did not
mean to fight. It would have been quite impossible that I
could have been a party to any proceedings after such an in-
timation.

The determination and secrecy were equally honourable to
Sir Alexander Boswell, who had petulantly done a grievous
wrong to Mr. Stuart, which his conscience could not justify.
In firing at his person, he would have displayed malevolence ;
in making public his intention not to fire, he would have pre-
vented that gentleman taking satisfaction. He had expressed
his decision to his second, Mr. Douglas, before reaching the
ground. “In the carriage, on the way from the North Ferry
to the ground, he asked me as a friend, what advice I would
give him as to firing. I answercd, he was the best judge of
that, and that he should consult his own feelings. IHe said
he had no ill-will towards Mr. Stuart, — he had no wish to put
his life in jeopardy, though in an unhappy moment he had
injured him,—he bore him no ill-will; and, therefore, it was
his determination to fire in the air. I expressed my appro-
bation of his resolution to do so.”

¢ When his wound was probed and examined, he turned
round to me,” continued Mr. Douglas, *and said he was very
much afraid he had not made his fire in the air appear so
decided as he could have wished.

« He had told Mr. Douglas decidedly not to give any hint
whatever of his intention. He said it would be placing the
other party in an awkward situation, and we all three agreed
that no notice should be given.”

The state of mental anguish in which Mr. Stuart was
hurried from the fatal field scems to bave equalled the bodily
torture of his wounded foe, and was forcibly described by
Mr. Gibzon.

« At two o'clock on Tuesday afternoon, after the affair,
when coming down St. Andrew’s Street, I saw him coming
out of my chambers ; and, when he saw me, he turned short,
and instantly ran up into my room.

What took place then ?—1I followed him ns fast as I could.
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“ Your knights o’ the pen, man,
Are 2’ gentismen, man,
Ik bdody’s a limb o' the law, man ;

Tacks, bonds, precognitions,
Bills, wills, and petitions,
And ought but a trigger some draw, man.”

Mr. Cockburn also read the letter signed Mark Todd,
giving an amusing account of a late Whig festival and
Radical rally, with this bitter sentence. ¢ The Army and
Navy were given, but not another fighting man, until the
gallant and ¢excellent Croupier,’ Mr. Jeffrey, whom Lord
Byron has cclebrated for some bold exploit with Anacreon
Moore (the seconds, no doubt, singing the beautiful air of
‘Fly not yet’), arose and gave the health of Mr. JAMES
STuART! Mr. James acknowledged, in grateful terms, the
honour which he had RECEIVED from such a quarter. So
now he has a FEATHER to stick in his cap, to bear the other
company.”

The article headed ¢ The Late Lieutenant, James Stuart,”
was still more calculated to rankle in the wound.

Having resigned his troop on account of a dispute with the
Lord Licutenant, he wrote a vindication of his conduct, and
was thus pilloried in print in the Glasgow Sentinel.

¢ This man of letters has printed a pamphlet, from which any
one who will accept of it gratis, may learn that James Stuart
was actually eorolled as a fighting man in the western troop
of Fifeshirec Yeomanry Cavalry. It appears that this heroic
Licutenant, contrary to a regimental order, called out the
troop in which he serves for a drill, was reprehended, and
tenders his resignation. The magnanimous yeoman has a
threefold defence. The Captain’s sickness, his own igno-
rance, and his exemplary conduct on the day hbelled ; for he
states —and we believe him — that he was the last man to
retreat from. the Stuart’'s arms. Brother M‘Culloch is a
political economist, and, we understand, has #wo pupils ; and
he will bear us out in the assertion that every thing will
find its own level. To raise the value of any thing by any
act is hopeless. Hence the attempt of Lord Rector Jeffrey
to give a lift to Mr. James Stuart at the Fox dinner was de-
feated by the laws of gravity ; he might, with equal success,
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penmanship, in order to complete the proof of the bhand-
writing, and to show, comparatione literarum, that the other
documents founded on are genuine.”

The following part of this letter appeared very material :
— “ Last night, on my arrival, I received a letter from
Lord Rosslyn, that he wished me to appoint an hour as
carly as possible, that he might make s communication to
me ; this, I suppose, is in reference to some of these squibe.
I do not know who the offended party may be, but even
if it should be Mr. James Stuart himself, I shall give him
a meeting. In order, however, to obviate many of those
circumstances which follow such transactions, I mean that
the meeting shall take place on the Continent,—say Calais ;
and I wish to put your friendship so far to the test, as
to request you to be my friend on this occasion. I saw
your brother this morning, —and his lordship seemed to
think that you would acquiesce. If I had deemed it ex-
pedient to meet my man here, John Douglas would have gone
out with me; but, if I should be the successful shot, I should
not like-the after proceedings of our courts of law, and there-
fore wish to pass beyond their jurisdiction.”

Nothing could be more complete than the testimony that
was adduced to the amiable character of Mr. Stuart, ex-
tracted with extreme good taste from the lips of gentlemen
who happened to be politically opposed to him. Lord
Kinedder, the gentle friend of Walter Scott, deposed,  that
for twenty years he had been very much connected with Mr.
Stuart professionally and likewise privately, and certainly,
in all his lifetime, never knew a more perfectly good-tem-
pered, kind-hearted, amiable man, nor a safer companion.”

Mr. Erskine expressed his opinion, ¢ that Mr. Stuart had
more of the milk of human-kindness in him than any person
I ever met with. I never heard him make an ill-natured
remark of any person in the course of my life on any oc-
casion whatever.” Mr. Walker added, ¢ that the pannel was
always more given to make up than widen breaches;” and his
unfailing good temper was spoken to by his late partner and
professional rivals. Character could go no higher; and,
though troops of friends are sometimes mustered to attest, in
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liberal and fair a manner as was consistent with public duty.
It was impoesible for him not to state, with respect to the
charge of murder, in the broadest and moet decided terms,
that that charge, according to every view of the law, has this
day been proved most distinctly. Without reading any law
books, he would state distinctly that a person going out
deliberately to fight a duel, and killing his antagonist, cannot
be allowed to state himself as in those circumstances of eelf-
defence which entitle him to a verdict of acquittal.

“ I must own, however, that juries have, and by poesibility
vou may think yourselves entitled not to regard the law in
that strict point of view; or, at least, that you may consider
yourselves at liberty to go into the detail of circumstances
which led to this unfortunate duel; and, holding yourselves
not so much a court of law as a court of honour, determine
whether, under all the circumstances, the individual at the
bar is to be held as guilty or not. Now, I say that such
considerations belong more fitly to a higher tribunal; and
your strict duty does not entitle you to go into this in-
vestigation. DBut if you shall think yourselves entitled to
go into this discussion, then I do state to you, that I think
I discharge my duty in the manner most becoming and
fitting when I say, that I have thought it my duty not
merely to bring this prosecution, but to lay it before you, in
all ite circumstances, as fully as it was in my power. I have
heard with much satisfaction the statement which was made
in defence, and all the evidence which has been brought
forward in support of it.”

The Lord Advocate, in the performance of an onerous
official task, might well afford to be brief, terse, and austere.
Not g0 Mr. Jeffrey, whose arduous duty was, if possible, to
ensnare the understandings of the jury, to throw doubts upon
the law, to justify the appeal to deadly combat, and to elicit
the safety of his client by brilliant paradox and subtle ratio-
cination. Those experienced jurymen, whose hearts only had
been won by the pathetic pleading of Mr. Cockburn, could
not well escape the epells of casuistry which this elegant and
ingenious metaphysician wonnd around them; and if, perchance,
the developement of his astute thcory seemed cold and over-
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% We have been told, and certainly without any reference
to suthorities— which, however, I do not pretend do not
exist— in general and comprehensive terms, that duelling, in
any case, is an irrational, and barbarous, and pernicious prac-
tice; and that he who, for any cause, is unfortunate enough
to take the life of another in a duel, is necessarily guilty of
the aggravated charge of murder.

I am not here to pass encomiums on, or to make an apo-
logy for the practice of, duelling; and yet I may be permitted to
remind you that, on the occasions, almost the only ones, when
we are called to consider the defences and views of parties
who have engaged in such a practice, we are not generally in
s situation to comsider it very fairly. It is only when a
lamentable accident has occurred, when precious and regretted
blood has been shed, and when all our better feelings of sym-
pethy and instinctive disapprobation of the actual violence
that has occasioned the calamity are roused, that we are called
upon to consider the nature of this extraordinary institution
or practice of modern times. The actual evils of duelling are
foremost and uppermost in our thoughts; but the evils which
it tends to prevent entirely escape our consideration. It ought,
therefore, in fairness to be remembered, that however awkward,
however imperfect, however unequal and immoral a remedy
it may appear, yet that, in point of historical fact, it has come
as a corrective to greater immoralities, and a preventive of
greater crimes. It is well known to all who are versed in
history that, in point of fact, the practice of honourable
duelling superseded the guilt and atrocity of private assassi-
nation; and that to this practice, pregnant as it often is
with calamity and suffering in every form, we are not only
indebted for the polish and refinement that belong to the
members of our upper society, but for what is a great deal
more valuable,—not only the high and general esteem in
which courage and intrepidity are held, —but also the univer-
sal diffusion of fairness, manliness, forbearance, and handsome
conduct among all the gentlemen of the land. The practice
may indeed lead to the same results in one point of view, I
mean in relation to bodily suffering, to which the unlimited
licence which it has prevented and superseded sometimes led,
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but the dispositions of mind which it creates, for the most
part, azd acourding to all modern experience, are totally the
reveree. Even those who are most prome thus to expose their
own lives, and those of others, are but rarely chargeablo with
any cruelty, ferocity, or quarrelsome disposition; and the
truth undoubtedly is, that the practice itself bas encoursged
the gruwth of humanity, forbearance, gemerosity of sentiment,
and the greatest caution and mildness of demeanour.

“ That it affords a remedy for these crimes, and operates as
a preventive to these atrocities, the history of those nations,
where it prevails most and least, preseats an obvious and con-
clusive testimony. In Spain, Portogul, and Italy, assassina-
tion: are daily occurring, poisonings, stabbings, the besest
and most cruel murders. In those other countries, again,
where duelling is an occasional but rare ocourrence, and
where it is called in only as an appropriate remedy for the
affronts, vexations, and griefs, for which the law gives no
redress, such atrocities are unheard of. In submitting it as
matter of consideration for you as a general topic, whether a
scvere punishment of the survivor in duels, and the suppres-
sion of the practice, would not lead to worse consequences, I
trust that in this country it would not lead to aseassinations;
but it certainly would lead to private and secret meetings
held without witnesses, and without the means afforded to
the parties of guarding against unfairness, or, what is as dis-
tressing and painful, the suspicion of it where it did not exist.”

It is not difficult to detect the fallacy of this argument,
that such a false theory of cause and effect must have been as-
sumed by the adroit pleader with his gown and bands. The
very period when assassinations were most rife in France,
was the time when fatal combats prevailed; from the feelings
of mulice and rancour fostered by such constant and deadly
appeals to arms, sprung up more dastardly methods of slaying,
and blood-thirstiness was multiplied. There lurks also some
inconsistency in the argument, that Mr. Stuart was entitled
to an acquittal, because he had fought without one particle of
malice; and that duclling itself was to be excused, because,
if men could not thus gratify their animosities, they would
be tempted to assassinate.
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son. “No, Sir, it does not solve the question. It does not
follow, that what a man would do, is therefore right.”’*

“The sage begins, you sece, with disputing the opinion of
the defender of duelling; and, therefore, if he had begun this
controversy with that love of contradiction which often in-
fluenced him, he probably would have gone on to show that
he was wrong; but, continues Boswell, ‘I said I wished to
have it settled, whether duelling was contrary to the laws of
Christianity. Johnson immediately entered om the subject,
and treated it in a masterly manner; and so far as I have
been able to recollect, his thoughts were these : —* Sir, as
men become in a high degree refined, various canses of offence
arise, which are considered to be of sach importance, that
life must be staked to atone for them, though in reality they
are not 80. A body that has received a very fine polish may
be easily hurt. Before men arrive at this artificial refinement,
if one tells his neighbour he lies, his neighbour tells him he
lies ; if one gives his neighbour a blow, his neighbour gives
him a blow; but, in a state of highly polished society, an
affront is held to be a serious injury. It must therefore be
resented, or rather a duel must be fought upon it, as men
have agreed to banish from their society one who puts up
with an affront without fighting a duel. Now, Sir, it is never
unlawful to fight in self-defence. He, then, who fights a
duel, does not fight from passion against his antagonist, but
out of self-defence, to avert the stigma of the world, and to
prevent himself from being driven from society. I could
wish there was not that superfluity of refinement; dut while
such notions prevail, no doubt a man may lawfully fight a
duel.”

¢ ¢Let it be remembered, that this justification is applicable
only to a person who receives an affront. All mankind must
condemn the aggressor.’ ’

« The topic was afterwards resumed, and then he says,
p- 232, ¢ He (Dr. Johnson) this day again defended duelling,
and put his argument upon what I have ever thought the
most eolid basis, that if public war be allowed to be consistent

® Boswell's Life of Johnson, vol. ii. p. 182,
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citizen must be allowed to defend Aimoelf, Mb#&oﬂy
means which are effectual for that purpese.”

The strange paradox of Lord Kaimes was next cited, in
deference probably to his authority as a Judge of Session,
for the reasoning faculty of the suthor of Sketches of the
History of Man seems so erratic and perverse, as to make him
forget that he was a Christian judge. * Is duelling & crime
by the law of nature? A distinotion is necessary.—If two
men, bent to destroy each of them the other, meet armed,
and one or both be slain, the act is highly criminal : it is
murder in the strictest sense of the word. But a duel, which
an affront forces a man upon, for vindioating his honour,
when no eatisfaction is offered, or no proper mtisfaction, is
very different. I cannot see that the person affrented is guilty
of any crime ; and if the person who gave the affront have
offered what he thinks full satisfaction, I see no crime on either
side.”

Armed with these authorities, the dexterous advocate as-
serted, somewhat gently, ¢ that he was startled at the very
bruad propoeition on which the learned prosecutor rests his
claim for a verdict of Guilty, and of murder too, on the
present occasion. He does all but admit, indeed, that if
there be any case in which killing in a duel is not murder,
and not even criminal, it is the case now before you ; and his
proposition amounts therefore to this, that, in point of fact,a
man who, in any given or imaginable situation, shall have the
misfortune to kill his antagonist in a duel, shall be adjudged
guilty of the crime of murder. I must hold him as stating
this of the most favourable case that can be suggested, for I
will not do the present case the injustice of supposing that
any can be imagined stronger — or so strong. But take any
casec — suppose an officer of high rank, at the head of his
regiment, beaten, kicked, spit on, reviled, and trampled on,
by a man of his own condition, and of greater bodily strength,
— all demands of apology or eatisfactory explanation rejected
with contumely, — reduced, therefore, to the alternative of
choosing between being expelled from his profession, hooted
and pointed at in society, or giving a meeting to his enemy,
but if he does give a meeting, deploring the necessity ; —
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tical law, on which all the subjects of the land are entitled to
rely, and on the administration of Which the peopls, with the
greatest security, may depend. And, in truth, it is a proud
and fortunate circumstance for this country, that such an in-
stitution as a jury should exist, with power occasionally to
temper the severity of that law, which a court of another de-
scription would too inflexibly enforce, and thus silently to ab-
rogate statutes, or maxims of law, which the oourse of
the times, the progress of manners, the disappearance of some
crimes, and the rise of others, may have rendered inapplicable
and unnecessary. If the law had become too severe for the
age, jurics should refuse to enforce it. In England this
power of juries is not only recognised as existing, and winked
at by judges, but is subscribed to by them, and applanded not
ouly by the country at large, among whom these juries have
never been known to have loet their credit, but even by the
judges themselves, from whose dicta they occasionally dissent.
¢ Stealing to the amount of forty shillings being a capital
felony (thank God! that legal atrocity is now at an end),
juries will find that articles which the thief has sold for six-
teen guineas, are worth only thirty-nine shillings. In the
face of the most undoubted evidence, they are constantly in
the practice, when obliged to convict, of finding the property
not to be worth a tenth of its real value. In our own
country we had a statute regarding child-murder, declaring
that, if it should be proved that a woman had not revealed
her pregnancy, or called in help at the birth, and the child
was afterward® missing, these ocircumstances concurri
should, in all cases, be taken as proof of child-murder.
¢“Juries came to revolt at such an enactment; and, in
course of time, it was abrogated by their uniform refusal to
execute it. All our late writers distinctly say, that, of late
years, no convictions could be obtained under that statute.
Nay, I remember myself, in the early part of my practice, of
two cases where the statute was libelled on, in one of which
the jury stated, that they would not convict on the statute,
and found the prisoner not guilty, and the judge approved of
their verdict. And in another case, I remember a Depute-
Advocate was reproved for bringing such a case to trial, and
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equally fantastical and barbarous. Nor ehould it be for-
gotten, that it may with some reason be maintained that the
most severe sanctions of the law should still be held out for
the terror of offenders; —that all such Kkilling should be
taken, in the first place, for murder; that the act should be
held as primd facie illegal, and should have the effect of
putting him who commits it to a proof of the circumstances
which make his casc an exception from the ordinary rule.

“ I have stated this rather as an apology for the law, than
as a justification of it. No opinions, no law, no rule of
practice, no human autbonty, I say with confidence, can
either compel or Jnstnfy a jury in finding & man guilty of
killing maliciously who is proved not to have had any malioe,
—not to have bad any bad motive, though his conduct has
been sifted to the uttermost. It would be, of all prepos-
terous notions the most preposterous, and of all absurdities
the most extreme, to say, that the law requires a jury to save
themselves from perjury, by perjuring themselves to convict
the innocent! You are bound, it is eaid, to find the pri-
soner guilty of maliciously killing. But I say that if you
think he did not kill maliciously, you are plainly bound to
acquit him; and that you would be guilty both of murder
and perjury if you did otherwise.”

After this artful perversion of making the malice, apart
from the decliberate purpose, a matter of evidence, Mr. Jeffrey
was emboldened to hazard a still more patent sophism, and
to deny the prosecutor’s assertion that there was no ground
on which deliberate killing could be justified, except that of
self-defence.

¢ Gentlemen, this is not the law. A man may deliberately
and intentionally kill in defence of his own life undoubtedly ;
but he may also deliberately kill in defence of his property,
where no personal violence is meditated—a woman may
deliberately kill in defence of her chastity —a soldier may
deliberately kill in defence of his post—a common sentry
placed upon guard at the door of a field officer ; nay farther,
a common citizen may deliberately kill in order to prevent a
suspected criminal from making his escape, or to prevent a
rescue.”
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person slaying from the consoquences: of unlawfal denghter,
or even of murder. On the contrary, X adwmié that, though
duels, fortunately, are more rave than they were a hundred
years ago, and though I trust that a great proportiom of
them now proceed on justifisble grownds, it still is mmch to
be feared that, if an unlimited licence were given to them,
and if the ordeal of s sifting trial did not awsit the servivor,
there might be instances of abuses, such as formerly existed,
and were repressed by severs statutes. I would by no
means place my cause on this footing. I freely admit that
there is a heavy presumption aguinst that . men by whom
blood is shed. I admit that I would come slowly to the
conclusion that blood had been shed with isncoemcs; and I
ask no more than this, that I should be emtitled :t0 look: to
the causes of quarrel, and not be jodged by dry maxims
from books. I ask no more than that you would look to
the practice of the times, to the recent proceedings of courts
of law ; and, in every case, inquire whether you find, from
the nature of the act, as proved, any indications of that
malignant spirit, and of thoee inexcusable passions, without
which, I say, there can be no crime, — without which, where
life is lost, there can undoubtedly be no murder.”

This course of practice Mr.Jeffrey illustrated by a number
of duels investigated in courts of justice, after the series of
acquittals in which it was impossible to hold that our Courts
now think that all killing in a duel was necessarily murder.
Having detained the jury so long on the law and the prece-
dents, Mr. Jeffrey waived all further discussion of the cir-
cumstances of the case, but wound up his subtle and refined
arguments with this noble peroration.

¢ Look at the facts. I will not say the provocation given
to Mr. Stuart, that would be a poor expression. I say look
at the circumstances of unmerited and atrocious abuse of
which this gentleman was made the victim, and of which,
when he found that the author was his equal in rank, it was
impoesible for him to remain a patient victim, without in-
curring actual and merited disgrace, and giving credibility to
those imputations which, till then, no one could believe.

¢ His most reasonable offers being rejected, the.course he
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Lusom than the agitation of a male. When forced from this
scene of distresa and danger to him, and driven to a foreign
land for his immediate safety, we there find him still pur-
sued by his melancholy reflections; and when Mr. Allan
communicates to him the certainty that Sir Alexander Bos-
well was dead by his hands, his burst of griefis overwhelming
and frightful.

* The character given of him by the friends who have
known him longest and best, separated as they have been
from bim by political opinions, is just the character I should
expect of a man who is proved, by the evidence of this day,
to bave acted as Mr. Stuart has done; and the way in which
he acted is demonstration that he truly deverved the cha-
racter which had been given of his mind.

% Take, then, his character, take his actions, and say whether
you can find yourselves bound, whether you can find your-
sclves entitled, to pronounce him guilty of having maliciously
killed his adversary, instead of irresistibly and necessarily
going out as he did, in vindication of rights a million times
more dear than those in support of which it is lawful to kill.
I cannot doubt your answer to this question, —one only can
be given.

“] am afraid my anxicty has induced me to trespass far
longer on your patience thun the difficulty or danger of the
case required.  There ia certainly a puzzle in the words of
some law authors. I have been anxious to dispel this. On
the reason and justice of the thing, there cannot be a doubt.
For, after all the admonitions and solemn warnings of the
scenes we have been reviewing, and in which we are now
engaged, I doubt whether there be one among you, who
could bear to be called a coward, and branded as a ruffian,
day by day, and after discovering that these injuries were
inflicted by one known to be your equal in rank, would not
incur all the hazards to which my unfortunate friend has
been exposed, though few of us could imitate the mildness
with which he encountered them! I trust, therefore, you
will not find him guilty, for doing that which, in his circum-
stances, you must feel that cvery one of you would have
donc; that which you must in your hearts wish, that the
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(1600), the provoker (as he is called) is punishable with a
more ignominious death.”

“ But he adds: ¢ Notwithstanding this, it may be difficult
for a jury to lay out of view altogether, in a case of homi-
cide in a duel brought to trial at common law, the circum-
stance on which side the original aggression lay, or the nature
of the antecedent provocation (and, much more, any alleged
unfairness by inequality of weapons, or in manner of attack,
or made of fighting), without regard to wko was the immediate
challenger ; thereby making allowances so far for the notions
of honour which usage and custom have sanctioned.’”

Having cited the law of England to the same effect, the
Judge left the question to the jury * whether, in the view
of the law which I have stated to you, there is not an obli-
gation upon you to find a verdict against the prisoner at
the bar, on account of the duel itself, on a review of the
evidence laid before you ?”

The Lord Justice-Clerk dwelt forcibly on the very ag-
gravated provocation that had been given, and the character
of the panuel, as rebutting all personal rancour. ¢ Though
no false punctilio or notion of honour can vindicate an act
which terminates fatally to another fellow-creature, take along
with that consideration the injuries received by the prisoner,
— the uncommon provocations given, — the terms of ac-
commodation offered and rejected, —and combine them all
together ; the temperate conduct of the prisoner in the field ;
his grief for the fatal issue of the meeting, — then, in my
humble apprehension, you will have a case before you which,
in reference to the charge made, and the evidence led in
support of it, is well deserving of your most calm, deliberate,
and dispassionate consideration.”

This honest summing up of the independent Judge deserves
especial praise, as he did not temporise with public feeling,
or melt down the law to minister to private gratification.
The pannel was exposed to no danger from a special jury of
gentlemen ; but even if there had been peril, it was far better
for the interests of justice that he should risk a conviction,
than that the law should be mis-stated from the judgment-

seat.
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still ringing in Scott's ears when ha vecsived the fatal intelligence.
That evening was, I think, the gayest I ever speat in Custle Street, and
though Charles Mathews was preseat, and in his best force, poor
Boswell's songs, jokes, and ameodotes had exhibited no symptom of
eclipse. It turned out that he had joimed the party whom he thus
delighted, immediately after completing the Jast arrangements for the
duel! It may be worth while to add, that several ciroumstances of his
death are exactly reproduced in the duel scens of S¢t. Ronan's Well.”
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jury at the C

felonious shoo

Captain Doug o B _
Tuckett and his second, Captain Wainwright, thoagh sup-
ported by the very same evidenss: Both seconds had taken
part in loading the pistols and measuring the ground, both the
principals had fired at each other, and, unless the fact of one
being wounded was, through a false commisgration, to procure
his indemnity, no suggestion could be made for the one which
would not apply with equal force to the other. The secret of
the distinction, sanctioned by.the grend jury-on onth, ay in
the unpopularity of the Earl, whose disputes with some bro-
ther officers had formed the topic of vehement mewspaper
invectives ; and thus what should have beem & solemn act of
justice, if entertained at all, was converted into & very pitifal
manifestation of popular rancour and spleen.

The charge presented itself in a new and dangerous shape ;
but Lord Cardigan could not fail to meet with hearty sym-
pathy from his brother peers. Even in cases of duels the
converse of his, where life had been taken furtively and with
the most startling proof of unfairness, the supreme court of
judicature had shown itself extremely tender of the personal
honour of a peer. Lord Mohun, Lord Warwick, and Lord
Byron, the only three peers tried for murder in slaying their
opponents in duels, had been convicted of manslaughter only,
and claimed the benefit of the peerage. The deaths arose in
these cases from quarrels in their cupe, and there was some
reason for believing that the provooation was too recent to
allow the passions to subeide, and that the slaying was in hot
blood.

The remark of the Attorney-General, in opening the case
for the prosecution against Lord Cardigan, that the charge
did not imply any degree of moral turpitude, gave rise to
some animadversion. '

In the House of Lords, a few evenings after, Lord Eldon
called attention “ to that portion of the addrees in which the
kindly feelings of the first law officer of the Crown seemed
to have carried him too far. That he, the Attorney-
General, was glad that nothing of moral delinquency: had
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etaff, and Garter with his sceptre, and took his seat on the
woolsack as Lord Speaker.

After prayers the roll of peers was called over by the Clerk
Assistant, beginning with the junior Baron.

The Clerk of the Crown in Chancery and the Deputy
Clerk of the Crown in the Queen’s Bench then made three
reverences, and the Clerk of the Crown in Chancery, on his
knee, delivered the commission to the Lord Speaker, who
gave it to the Deputy Clerk of the Crown in the Queen’s
Bench, who received it on his knee; both the clerks then
retired, with like reverences, to the table.

After proclamation made for silence,—

Lord Speaker. Let Her Majesty’s commission be read,
and let all persons rise and be uncovered while the same is
read.

The commission was read by the Deputy Clerk of the
Crown in the Queen’s Bench, appointing Thomas Lord
Denman Lord High Steward.

Then Garter and the Gentleman Usher of the Black Rod,
baving made their reverences, proceeded to the woolsack, and
having taken their places on the right hand of the Lord High
Steward, both holding the white staff, presented it on their
knees to his Grace.

His Grace then rose, and, having made reverence to the
throne, took his seat in the chair of state placed on the upper
step but one of the throne, and delivered the staff to the
Gentleman Usher of the Black Rod.

Proclamation for silence was made by the Serjeant-at-
Arms.”

With such solemn pomp and ceremony, yet not more
grave and august than the occasion demanded —forms of
stateliness and heraldic rituals appear essential to judicial pro-
ceedings involving the henour of the peerage,— was ushered
in the trial of the Earl of Cardigan for shooting, with intent
to kill, one Harvey Garnett Phipps Tuckett.

¢ Proclamation was made by the Serjeant-at-Arms for the
Yeoman Usher to bring James Thomas Earl of Cardigan to
the bar.

The Earl of Cardigan was brought to the bar by the

P 3
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Yeoman Usher, and on sppronchitig it mads thves severences;
and knelt till directed by the Lord High Btowaed te rise;
then he made three reverences, oms to his Grace the .Lord
High Steward, and ome to the pewrs om either sids, who
returned the same; his lordship was them conducted to the
stool provided for him within the bar, uh&lﬁd‘up
counsel.

Lord High Steward. My Lord Cexdigen, your lordship
stands at the bar charged with the offemce of firing with o
loaded pistol at Harvey Garnett Phipps Twekett with intent
to murder him ; in & second ecunt you sre chaged with firing
with intent to maim and dlsable Mav'; and iu a third count
youmohngedwﬁhﬂn&wﬁwiodoﬁnme
grievous bodily harm. leaﬂnp'ilmbomnd
on that indictment.

Then the Earl of Cardigan was arrsigned by the Deputy
Clerk of the Crown in the Queen’s Bench in the usual
manner.

Deputy Clerk of the Crown. How say you, my Lord, are’
you guilty of the felony with which you stand charged, or
not guilty?

Earl of Cardigan. Not guilty, my Lords.

Deputy Clerk of the Crown. How will your lordship be
tried? |

Earl of Cardigan. By my peers.

Deputy Clerk of the Crowr. God send your loxdshnp a
good deliverance.

Mr. Attorney-General and Mr. W-ddmgton appeared as
counsel for the prosecution.

Sir William Follett, Mr. Serjeant Wrangham, and Mr.
Adolphus appeared as counsel for the Earl of Cardigan.”

The charge was stated by the Attorney-General, Sir John
Campbell, in that calm and temperate tone, which softens by
its amenity in modern state trials the amstere task of the
public accuser.

«“My Lords, I have the honour to attend you upon this
occasion as Attorney-General for Her Majesty, to lay before
you the circumstances of this case, without any object or
wish on my part, except that I may humbly assist your
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bave been framed on the capital charge. The Attorney-
General was happy to say that it was not so framed. A
wound was inflicted, but the prosecutor, very properly, has
restricted the charge to firing at, with an intent, without
alleging that a wound dangerous to life was inflicted.

The subetance of the evidence was shortly and accurately
stated —  That upon the 12th day of September last the
Earl of Cardigan fought a duel with pistols, on Wimbledon
Common, with Captain Harvey Tuckett, and wounded him
at the sccond exchange of shots. It will appear before your
lordships, that at about five o'clock in the afternoon of that
day two carriages were seen to come in opposite directions to
the neighbourhood of Wimbledon Common, and a party
alighted from each. It was evident to those who obeerved
what was taking place that a duel was in contemplation.
The parties came to a part of Wimbledon Common between
the road that leads by Earl Spencer's park and a wind-
mill standing upon the top of the common. The seconds
first took possession of the ground, and made the usual
preparations. The principals, the Earl of Cardigan and
Captain Tuckett, were then placed at a distance of about
twelve yards from each other; they exchanged shots without
effect ; they received from their seconds each another pistol ;
they again fired, and Captain Tuckett was wounded by Lord
Cardigan. There came up, almost immediately, Mr. Dann,
who occupies the mill, and his son, with Sir James Anderson,
a surgeon, who had been standing close by. The wound was
examined; it bled copiously; but moset fortunately, and I
believe no one rejoices in that more than the Earl of Cardigan,
it proved not to be of a dangerous nature. The parties were
all removed by the miller, who was a constable, and took
them into custody. The wound was further examined at his
house, and Sir James Anderson pressed that he might be at
liberty to take Captain Tuckett to his house in London;
which was immediately acceded to, upon his promising to
appear, when he had recovered, before the magistrates.

¢ The miller retained the Earl of Cardigan, and his second,
Captain Douglas, in custody. Captain Douglas was the
second of the Earl of Cardigan, and Captain Wainwright
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You thought that the gentleman that you afterwards as-
certained to be Captain Tuckett was wounded ? — Yes.

Did you see what that gentleman did with his pistol after
the second shots were fired ? — No.

You did not see whether he held it in his hand, or what
he did with it ? — Which are you alluding to ?

I am speaking of Captain Tuckett.

Sir William Follett. He says he did not know who he
was.”

The remark proved that his rapid glance had caught
intuitively the only crevice for escape, failure of proof of
identity of the party wounded. Sir John Campbell had
intimated, in describing his evidence, that he could offer
none respecting the origin of the quarrel.

Captain Douglas was to take his trial for the offence, and
though a bill of indictment against Captain Tuckett and
Captain Wainwright, his second, had been cut by the grand
jury, they were still liable to be tried, and it would not be
decorous to summon them to give evidence which might
afterwards be turned against themselves. Even as to the
surgeon, a significant hint, though slight and remote the
allusion, had been dropped, that he might prefer to maintain
a discreet silence. I shall call before your lordships Sir
James Anderson, who has hitherto spoken freely upon the
subject, and, I suppose, will now make no objection to state
to your lordships all which fell within his observation.”

The most wary vigilance of the acute advocate was at
once directed to this, the single weak point in the case for
the prosecution. The miller had given an account of his
going up to Lord Cardigan and arresting him, in the Queen’s
name, for a breach of the peace, of the whole party pro-
ceeding to his house, and of his afterwards consenting that
the wounded gentleman should return to his own home, on
their giving him a card of his address, when the following
colloquy and interruptions ensued.

The wounded gentleman gave you a card of his address ?
—1I have a card of his, but whether he gave it me or another
gentleman, I am not certain.

Have you got it here ? — I have.
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Produce it. L

Sir William Follstt. Wouh‘ﬁtd-m
unless it came from Lord Candigen; it conmot be made
evidence againet him unless that be shown.

Mr. Waddington. Was Lord Cardigen pressat whem this
card was given ?—In the yand

Lord Wynfoerd. Wuhmm@hmwbtm
done ?—Yes,

And to bhear what passed m you nl th other
geatlemen ? — I should think so; I cammot say exnotly.

Sir William Fellett. Do not read that card yet.

Mr. Haddingten. 1 propose to read it. Doyu—ko
any objectioa to it ?

Sir William Follett. Certainly.

Mr. Waddington. 1 now propose, my Lords, %0 read this
card.

Sir William Follett. The counsel for the prosecution in
this case are proposing to read a card, for the purpose, I
presume, of proving who one of the parties was upon this
occasion.

Lord High Steward. Do you object to its being read ?

Sir William Follett. 1 object to any thing of the kind, my
Lord.

Lord High Steward. Mr. Attorney-General, do you think
it material to tender that evidence at present ?

Mr. Attorney-General. We will waive it for the present.

Mr. Waddington. Did the other gentleman that wanted
to go away write something in pencil upon the back of the
card? — Yes.

Upon receiving this card did you allow them to go?—
Yes.

In consequence of receiving this card, did you afterwards
call at a particular house ?

Sir William Follett. 1 wish you would not lead him so
much. You ask him whether, in consequence of a certain
thing, be went to a certain place.

Mr. Waddington. 1 apprehend it is a stnctly correct
qnestxon Do you object to the question ?

"~ William Follett. 1 certainly object to its form.- Alter
u of it.
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ledge. Itis

Lord Cardign

what was written upos it; and there is wo evidesics even to
thow that he was aware of that casd being givem: The
object of this evidence of course is to prove who the person
was that gave that card. -

Now, my learned friend, the Attorney-General, says, it
is part of the res gesta. But it is obvious that'a person
might give a card, or an address,or direction;. not for the
purpose of giving his real name, but for the purpose of giving
another ; and unless it was done with the knowledge, aad the
full knowledge, of the prisoner at the baw, I think your lord-
ships will say that it is not evidenoce aguinst lims. 16 appeurs
here that he was no party to the giving of the caxd ; he was
not aware of the contents of thecard ; he knew nothing sbout
it; he never saw it; and therefore I take the liberty of sub-
mitting to your lordshipe, that that card cannot be read in
evidence against the noble earl at this time. Whether they
will have any other evidence for the purpose of proving who
this gentleman was, or for the purpose of connecting this
card with the noble earl, is another question; but, at present,
I bumbly submit to your lordshipe, that there is no evidence
to connect it with him, and that it ought not to be read at all
in evidence aguinst him.

Lord High Steward. Mr. Attorney-General, you think it
important to press this evidence, do you ?

Lord Wynford. The witness does not know whether the
Earl of Cardigan saw it. -

Sir William Follett. Nor does he know which of the
parties gave it.

Mr. Attorney-General. 1t stands that he cannot tell
whether it was the wounded gentleman, or the gentleman
that accompanied him, that gave the card; but it was given
either by the one or by the other; it was given in the yard;
it was given in the presence of the Earl of Cardigan. Now,
I will not state what this card is at present ; but suppoee it
to contain the address of Captain Tuckett, and that it was
13, Hamilton Place, and that thereupon the witnees goes to
13, Hamilton Place, and sees the wounded gentloman; would
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of evidence. The rules of evidence are undoubtedly the same
in civil as in criminal cases; but it is not usual in cases of a
criminal nature to press matters in evidenoe as to which any
doubt might exist ; but this proeecution is not condueted in
the usual mode. My learned friend, the Attorney-Geneml,
i now attempting to offer in evidence what I submit to your
lord-hips is clearly contrary to the ordinary rule. He is
sceking to prove an important fact in this case, by an apparent
admission on the part of the noble earl at your lordshipe’
bar, without any cvidence whatever that the noble earl was
a party to that admission, or that he was aware of it, or that
he knew any thing that was written upon the card at all.
I ask yvour lordships whether this can be made evidence
against the prisoner, to prove a fact which your lordships
must now see, from the way in which this is pressed on the
other side of the bar, is a most important fact in this prose-
cution ; whether your lordships are prepared to say that that
fact can be proved by the statement of & person not even
known, for it does not appear who it was that gave the card.
The witness speaks of a stranger that came up, and who he
did not know at the time was a surgeon. It does not appear
whether he gave it, or who gave it; but it does appear that,
whoever gave it, Lord Cardigan never saw it, and did not
know what was written upon it, and therefore it is not at all
brought home to him. I do therefore submit to your lord-
ghips, that, upon the plainest rules of evidence, nothing
written upon the card can be read in evidence against the
noble earl.

Lord High Steward. The inconvenience of clearing the
house is so great that I should rather venture to propose that
the decision of this question, if your lordships should be
called upon to decide it, had better be postponed.

Though no decision was ever arrived at, for the address on
the card, when it came to be examined, did not carry the case
any further, two names only being printed on it, there can be
little question that it was not admissible in evidence.

The cross-examination of the miller’s son, Sebastian Byron
Dann, who was called upon to support his father’s testimony,
has been animadverted upon, not without reason, as a notable
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Having had the previous question and answer read to you,
will you explain what you mean?—1I1 mean that when I first
saw the gentlemen they were about a hundred yards off from
the post-chaise, and then both the parties separated, and two
of them came and met, and then walked about a little while
together, and kneeled down.

At this time that you are speaking of, when the gentlemen
knelt down, how far were they from you? —They were about
two hundred and twenty yards.

Could you distinguish who the persons were who did not
kneel down?—No; not at that time.

Could you at that time have told us whether Lord Car-
digan was one of the parties that knelt down or not?— No,
he was not.

How is it that you can take upon yourself to say that he
was not one of the parties that knelt down, if you could not
distinguish who the parties were?—I saw who they were.
The Earl of Cardigan was not with them when they were
kneeling down.

Then you tell their lordshipe now that you could distin-
guish them at two hundred and twenty yards distance ? —1I
could distinguish them from the other two.

The miller’s wife had the misfortune to undergo a similar
ordeal, to have her reasoning faculties placed under the
harrow by Sir William Follett.

I observe that you have all, you, and the witnesses before,
eaid that the distance from your house to this spot was two
hundred and twenty yards; has it been measured ? —1I think
it has.

What do you suppose to be the distance from where you
are standing now to the end of this house ? —I do not know.
I should not have thought it had been more than a hundred
yards; not at first when I saw them.

Could you distinguish the countenances or features of any
of the gentlemen standing at the other end of this house ? —
I mean I could see if they were red or pale when my husband
went to them.

Can you see whether the gentlemen standing at the other
end of this house are red or pale ?—Yes, I can.
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I have already said that I decline answering the question.

Mr. Attorney-General. Where did you last see Captain
Tuckett ?

Sir William Follett. 'We have no right, my Lords, to inter-
fere in this case ; but the witness having several times declined
to answer the question, I apprehend it is not regular for the
Attorney-General, by circuitous questions, to endeavour to
get him to answer.

Mr. Attorney-General.. 1 have never pressed him in any
question I have put. [7o the witness.]—Do you decline
answering any question whatever respecting Captain Tuckett?
— Any question which may tend to criminate myself.

And you consider that answering any question respecting
Captain Tuckett may tend to criminate yourself ?—It is poe-
sible it would.

And on that ground you decline ? — Yes.

Mr. Attorney General. Then, unless your lordships wish
to ask any question of this witness, he may withdraw.

[ The witness was directed to withdraw.]

Sir James Anderson might thus have been deaf and dumb,
for all the service that could be derived from his testimony.

The next witness, Mr. John Busain, inspector of police at
Wandsworth, removed all douht as to the fact of a duel
having bLeen fought; and effectually dispelled the ingenious
suggestion of Lord Audley, that the shots might proceed
from people shooting small birds on the common. With the
frankness of a soldier, Lord Cardigan had at once admiitted to
this officer the reason of his detention. He drove up in a
chaise to the station-house door, and tapped for admittance.
T bowed to his lordship,” said Busain, and asked him what
his business was. He said, ‘I am a prisoner, I believe.’ ¢In-
deed, sir,’ said I; ¢on whataccount?’ The door was opened,
and his lordship walked in. His lordship eaid, ‘I have
been fighting a duel, and I have hit my man; but not seri-
ously, I believe; slightly ; merely a graze across the back.’
His lordship passed his hand in this way when he said <a
graze across the back.” He then pointed over his shoulder
and looked over, and said, ¢ This gentleman also is a prisoner;
my second, Captain Douglas.’”
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Sir William Follett. But that must be founded on the
preceding.

Mr. Waddington. Not at all. I ask now what his chris-
tian names are.

Sir William Follett. ‘Then I object.

Mr. Attorney-General. We may ask what are the christian
names of the gentleman who took rooms at the Poultry.

Sir William Follett. ‘That question can have no relevancy
to the inquiry before your lordships, unless the person whose
christian names they are inquiring into is connected in some
way with the transaction; and I think it would be fairer
on the part of the prosecution not to take an answer to a
question they put into the witnese’s mouth, without ascer-
taining whether he does or does not know the fact to which
he deposes.

There could be no doubt the question was admissible ;
there could be no legal objection to the inquiry what was the
christian name that Tuckett went by who rented rooms of
Walthew, at the Poultry. Fortunately for the accused, the
only names he knew him by were Harvey Tuckett. No
question was asked of him in cross-examination.  Still
bafficd, the counsel for the prosecution called Mr. Codd, an
army agent, who paid Captain Tuckett, of the 11th Light
Dragoons, his half-pay, and knew his name to be Harvey
Garnett Phipps Tuckett ; but he paid the money at his own
house in Fludyer Street, and had never seen him except
there and at an insurance office. There was no link to
connect this half-pay officer with the Captain Tuckett at
whom the pistol was fired, and who afterwards was seen
wounded in Hamilton Place. Again, not a question was
asked in cross-examination. What an admirable contrast
does this politic reserve present to the precipitancy in croes-
questioning which has often clenched the fact in dispute, or,
in Curran’s phrase, “ nailed the rap to the counter!”

The Attorney-General again tendered the card. The
question of identity had become as interesting as the dé-
nouement of an exciting drama; it abeorbed the anxiously
attentive audience, whose secret sympathies must have been
with the accused.
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the indictment contains the-names of thmmpp-
Tuckett.

“ Now, my Lords, I apprehend Mitu-otmto
cite any authority at your lovdships’ bar to show that the
prosecutor is bound to prove the christian and surname of
the person against whom the offence is alleged to have been
committed, and that, if he fails in proving either the christian
or the surname, he fails in the proof of his tess. I think
your lordships will see that there is no evidence whatever
to prove that the person at whowm the noble earl is charged
to have shot upon the 12th of September was Mr. Harvey
Garnett Phippe Tuckett. The evilence before your lord-
shnpswouldmlmludto&oo&uymxf
presumption could be allowed in such a onse; .but I ap-
prehend it is not a case of presumption; bat that positive
evidence must be given by the prosecutor to prove the
identity of the person mentioned in the indictment as being
the party against whom the offence is alleged to have been
committed.

“ Now, your lordshipe will observe that the evidence is
this: they have called a person of the name of Codd, who is
stated to be an army agent, and who receives the half-pay of
a Captain Tuckett, who was formerly an officer in the 11th
Dragoons, and who states that the Mr. Tuckett for whom
he received the half-pay is named Harvey Garnett Phipps
Tuckett. Is there any thing at all before your lordships to
identify that Mr. Tuckett with the person who is eaid to
have been at Wimbledon Common on the 12th of Sep-
tember? There is nothing whatever. Mr. Codd does not
know where that Mr. Tuckett lives; he never saw him at
any place but at his own office in Fludyer Street, and once
at an insurance office, shortly after his return from India.
There is nothing at all to show, therefore, that that gentle-
man, for whom he received the hnlf-pay, is in any way
connected with this transaction. Then, my Lords, what is
the other evidence on this point? A witness is called, who
comes from the Poultry, and who states that a Captain
Tuckett occupies rooms in his house, where be carries on the
business of an Indian and colonial agent; and he.states that
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party wounded in this cass wes Himrvey Gainett: Phipps
Tuckett.

« Now, my Lords, how does the case stend ? My learned
friend withdrew all objection to the reading of the card.
Well, then, the gentleman who was wounded; st whom the
Earl of Cardigan shot on the 12th of September, was a
Captain Tuckett. It was Captain Hilrvey Tuckett. We
have got 8o far as to oné of his names. - Now, my Lords, how
does it stand with regard to the rest? .Am I obliged to call
the clerk of the parish where he was baptised, in order to
prove his baptismal register? Am I obliged to call his father
or his mother, or his godfathers and godwothers, to prove
the name that was given to him at the baptiemal font? I
apprchend that such evidemce is wholly usmbcessary, and
that if, from the facts that are proved, any ressénable man
would draw the inference that we wish to be drawn, there is
abundant evidence to be submitted to a jury, and to be sub-
mitted to your lordshipe.

“My Lords, we have it in evidence, and I suppose my
learned friend will not deny that there is abundant evidence
to show, that the Captain Tuckett that was wounded lived at
No. 13, Hamilton Place, New Road. There the witness
Dann goes for him three times; each time he asks for
Captain Tuckett, and each time he is introduced to a gentle-
man answering to the name of Captain Tuckett. Therefore
your lordships will have no difficulty in believing that the
Captain Tuckett who lives at No. 13, Hamilton Place, New
Road, is the Captain Tuckett who fought a duel with the
Earl of Cardigan on Wimbledon Common on the 12th of
September. Now, my Lords, we go by steps. Is there
any doubt that it was that Captain Tuckett who took the
premises, No. 29, in the Poultry? At the time that he did
so, he gave a reference to No. 13, Hamilton Place, New
Road. Then, although there is no poeitive, direct, and de-
monstrative evidence, your lordships would not doubt that
there is sufficient evidence to show that the person who
took this place of business in the Poultry under Mr. Wal-
thew was the same Captain Tuckett who lived at No. 13;

nilton Place, New Road, and who was the antagonist of
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a very unsatisfactory termination of this prosecution to
the parties conducting it. It may be, that after all the
care and search they have made, they have failed in proving
a very essential part of the case for the prosecution. But
I apprehend that this is not a case in which the noble
Lord at the bar is to appeal to the honour or the con-
sciences of your lordships. The question is here, whether
the prosecutor has given any evidence at all to prove an es-
sential part of the case for the prosecution; and I think that
in a very few words I can show your lordships that he has
given no evidence at all. .

*“ My learned friend asked whether the clerk of the parish,
or the father or mother of Captain Tuckett, are to be called
to prove his christian names. That is not my objection, and
the Attorney-General knows it perfectly well. It is not that
we object that the clerk of the parish or the parents should
be called; but what we object is this, that they have called
a person of the name of Codd, who has proved that he knows
a Captain Tuckett who bears these christian names, but he
gave no evidence at all, — no scintilla of evidence (I will take
the very words of my learned friend the Attorney-General),
—no scintilla of evidence, to connect that Captain Tuckett
with the gentleman who was upon Wimbledon Common on
the 12th of September.

“Your lordships will observe that it depends altogether
upon the evidence of Mr. Codd, because Mr. Codd is the
person who is to speak to the christian name, and he is to
show that the person of whom he speaks is the Captain
Tuckett to whom the rest of the evidence refers.

« My learned friend the Attorney-General asked whether
any person out of this house would doubt that they were the
same person. May I ask whether that is the way in which
a prosecution for a criminal offence, or even a proceeding in
a civil matter, is to be tried? That your lordships out of
this house, after hearing all that has been said about this
matter, and all that has been written in the newspapers day
after day, may be satisfied that the Captain Tuckett spoken
of by the witness is the gentleman who was at Wimbledon
Common on the 12th September, is one thing. It is possible
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Before the Peers withdrew, Lord Denman justified the
course-he had adopted.

“ When this objection was taken, I thought the proper
course would be for strangers to withdraw; and I think
that is the proper course, when, in a criminal court, an
objection is taken that there is no evidence to go to the
jury, that the judge should then make up his mind whether
therc is such evidence or not. The learned counsel, how-
ever, did not object to the argument of the Attorney-
General, and therefore I did not think it right to interpose,
in order to prevent his being heard. But I wish to say,
with a view to the general administration of criminal justice,
that the utmost that is ever required from the counsel for
the prosecution who is so challenged is to point out thoee
parts of the evidence upon which he relies to make out the
case to be submitted to the jury. I do not recollect any case
in which an argument has been entered into upon such an
occasion. Generally speaking, I believe the practice has been
to prevent any such argument from being heard in that stage
of the case.”

During the deliberation of the House with closed doors,
the Lord High Steward enforced the failure of proof; and
gave his opinion that the evidence was insufficient to make
out the charge in so pointed a manner, that his reasons for
pronouncing a sentence of acquittal were published, though
not in conformity with precedent, by special direction of
the House.

« The defect upon which the learned counsel rely is this:
that no proof has been adduced that the party at whom the
loaded pistol was directed bore that name.

«It is proper, in the first place, to observe that the law
certainly requires such proof to be given. The law would
give no countenance to the opinion that, where the injury
itself is, in fact, well established, the name or names borne
by the injured party may be considered as immaterial. If
he is unknown, a special provision is made for that case;
but he ought to be truly described, if he is known, by those
who prefer the bill of indictment before the grand jury; they
ought to have some evidence of his using or bearing that
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topics of prejudice against the acowsed, and deeply to the
mortification of political partisans, who bad anticipated a
verdict of Guilty with feelings of malignant triumph, anxious
to ascertain how a Tory majority would deal with & Tory
peer—innocent by the code of houour, but guilty of an in-
fraction of the law, — their lordehips premounced his aoquittal
by unanimous sentence ; the Duke of Cleveland slone varying
the reply of “Not Guilty, upon my honour,” by declaring
“ Not Guilty legally, upon my honour.” The white staff’ of
the Lord High Steward was broken in two; and the first
commission in this century — perhaps the last —to try a peer
on a charge of felony, declared to be dissolved.

NOTES TO THE TRIAL OF LORD CARDIGAN.

Nors 1.

Lorp Campbell, in a note to his speech on this trial, has gracefully defended
his remark, that the charge did not imply any degree of moral turpitude.
“T was, I confess, much hurt by an accusation from very respectable
quarters, that my address contained a defence of duelling, and had a
tendency to encourage that practice. Nothing could be further from my
intention, and I do not think that the language I employed can fairly
receive such a construction. Instead of referring to other occurrences
from which the noble earl had at the time incurred great unpopularity, I
considered it my duty to confine the attention of his judges to the charge
which he had to answer before them. I continue to think that to engage
in a duel which cannot be declined without infamy, and which is not
occasioned by any offence given by the party whose conduct is under
discussion, whether he accepted or sent the challenge, although contrary
to the law of the land, is an act free from moral turpitude; and to
induce a just and enlightened tribunal to enforce the law of the land,
there can be no propriety in trying to load the accused with unjust
obloquy.

“ There is a great difference between a general approbation of duelling
and admitting that an officer in the army may be under the necessity of
fighting a duel, to preserve his station in society, and to prevent
dishonour from being brought upon himself and his family. I consider,
that to fight a duel must always be a great calamity, but it is not always,
necessarily, a great crime.

“ No one can more sincerely rejoice than I do, that, from incressed
sobriety of habits and refinement of manners, the practice of duelling
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has become so rare; and that, from a change of feeling in the public
mind, instead of there being any necessity for a young man entering life
to show his courage by a duel, he is worse looked upon if he has been
involved in any such affair, and he has a subject of explanation, instead
of boast, for the rest of his days. Even in Ireland, a duel confers no
éclat; and a recommendation of duelling from a judge sitting on his
tribunal would now excite as much astonishment in the Four Courts as
in Westminster Hall. We may hope that, from the progress of this
feeling, the practice may almost become extinct, and that we shall not,
in fature, witness that conflict between law and manners which arises on
a trial for duelling.”*

Nore 2.

“ Duelling is the only crime,” says a writer in the Quarterly Review,
“into which an upright man, wanting in moral firmness, can be im-
pelled by the law of honour. Surely there could be no difficulty in
putting an end to this abominable practice, by wholesome laws. Appoint
six months’ imprisonment for the offence of sending a challenge or ac-
cepting it; two years if the parties mecet, and it one fulls, transport the
other for life : appoint the same punishment, in all cases, for the seconds;
and from the day on which such a law should be enacted, not a pair of

duelling pistols would ever again be manufactured in this country, even
for the Dublin market.”

* Lord Campbell’s Speeches.
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THE TRIAL

FRANCOIS BENJAMIN COURVOISIER

FOR THE MURDER OF LORD WILLIAM RUSSELL,
AT THE CENTRAL CRIMINAL COURT,
BEFORE CHIEF JUSTICE TINDAL, AND THE RIGAT EON. BARON PARKE,

On Thursday, Friday, and Seturday, June 18, 18, and 20. 1840.

Counsel for the Prosecution : Messrs. AdolpAus, Bodkin, and
Chambers.

For the Defence: Mr. Charles Phillips and Mr. Clarkson.

NEVER was the West-end of London more rudely disturbed
from its wonted state of unruffled placidity than on the
morning of Monday, the 6th of May, 1840, by the startling
intelligence — almost too fearful to be true —that Lord
William Russell had been found murdered in his bed, at his
private dwelling, Norfolk Street, Park Lane. The rank and
connections of the aged nobleman, his character and name,
. the circumstances of mystery attending his supposed as-
sassination, the feeling of insecurity and terror diffused
through private families by his violeat death—such an
illustrious tragedy in that part of the metropolis seeming a
new horror—this variety of causes raised a sensation of
curiosity, excitement, and alarm, unprecedented among the
aristocracy. Like the death’s-head at an Egyptian feast, the
thrilling subject was introduced to the notice of every guest,
and cast a mournful shadow on the fashionable gaiety of the
scason. The suspicion directed to the servants in the house,
and to the police—the first ineffectual search of the valet’s
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the judges entered, that Courvoisier, standing publicly in
front of the dock, solicited an interview with his counsel.
My excellent friend and colleague, Mr. Clarkson, and myself
immediately approached him. Up to this morning I be-
lieved most firmly in his innocence, and so did many others
as well as myself. ‘I have sent for you, gentlemen,’ said
he, ¢to tell you I committed the murder’ When I could
speak, which was not immediately, I said, ¢ Of course, then,
you arc going to plead guilty?’ ¢No, Sir,’ was the reply,
‘1 expect you to defend me to the utmost’ We returned
to our scats. My position at this moment was, I believe,
without parallel in the annals of the profession.”

Mr. Phillips resumed, as soon as the judges met, what
must have been then a thankless and oppressive office; but
he would have deserted his duty as an advocate, if he had not
attempted —thus constrained by his retainer and his client’s
entreaty —to perform it as effectively as before. He and
his colleague exposed ably the undue zeal and over-activity
of the police: but their discoveries, and the fresh evidence
procured at the eleventh hour, led to the inevitable conclusion,
that the same hand which took the various articles of his
master's plate to Leicester Place, concealed the rings and
other valuables where they were found, and, to escape detec-
tion, deprived their owner of life.

The speech, indeed, of Mr. Phillips was most effective and
eloquent, moving some of the jurors to tears, and tending to
snatch the prisoncr, if any efforts of rhetoric could, from the
misty shadows of death, which were then creeping around
him. Most justly did he deserve his doom, and pity would
™ be wasted on his fate; but the laurel-wreath is due of right
to his forensic campion who could, with persuasive power, in
the face of such a dense array, battle for his life. Parts of
the specch may be censured by correct taste, as too florid and
impassioned; but the style of oratory in our courts has of
late condescended too much to the plain and homely, and
prosaic; the humile dicendi genus has become so prevalent,
that even an excess of figure — an appanage of ornament —
may be tolerated for the sake of contrast, — an excellent an-
tithesis to the household words in which English lawyers
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advised communication. But it was a sacred seoret, not to
be whispered abroad. It is impossible to blame a gentleman
of extreme sensibility, placed in a new and very embarrassing
situation, for consulting the most eminent and best qualified
in the profession, as to the course he should adopt. - By thus
appealing to the oracles of justioe, he proved, if proof were ne-
ceszary, his anxious wish to act according to the moet rigid and
scrupulous sense of honour. Had full time been given for
reflection, perhaps it would have been a more judicions course
to have rejected all further mention, as far as was possible
all consideration, of the enforced confidence, and, resuming
his arduous duties on the trial, to have watched the evidence
and tested the clearness of the proofs. . In the profession
there is, there can be, but one voice as to the necessity for
Mr. Phillips, thus importuned, continuing the defence. If
the advocate must persist in defending a guilty client, who
had retained his professional services, and insisted on his not
renouncing a half-performed engagement, he is equally bound
to defend him with all his might and all his strength. Mr.
Phillips did gird himself to the task, and summon his whole
energies to the painful labour, though nervously oppressed
with the sense of an overwhelming secret, and the sting of a
message which Courvoisier bad sent, subsequent to his decla-
ration, that he considered his life to be in his hands. The
dread of unconsciously to himself permitting this private
information to cripple and deaden his exertions, must have
sharpened the strictures which the eloquent and sensitive
advocate made upon those parts of the evidence that invited
animadversion, and must have given a keener edge to his com-
ments on those witnesses who seemed to press unfairly on the
criminal. Bearing this in mind, the natural effect of a con-
fession so inopportunely made, we may consider whether
Mr. Phillips overstepped the line of duty in his reflections on
Sarah Mancer and on the police ; for both of which he has
been exposed to grave and, we believe, unwarranted censure.
When, on the first day’s trial, he rose to cross-examine the
housemaid, it was uncertain whether all, or some, or any of
the servants had been implicated in the guilt of murder. She
hal spoken before the coroner of seeing her master murdered
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not tell the coroner that you eaw — instead of some blood on
the pillow — his lordship murdered on the bed ?’ That was
matter for the jury to consider; he would now pass on.”

If these strictures were warranted by the evidence, the
counsel acted correctly in urging them; and that the con-
fused and embarrassed statements of Mancer did admit of two
interpretations, none who read her evidence can deny.

Her equivocal and inconsistent answers might possibly
betray some contrivance, whether Courvoisier was guilty or
not ; and this was the whole extent of the aspersions on the
female servant that a speech of three hours contained. Still
less was Mr. Phillips to be precluded from animadverting on
the conduct of the police if, stimulated by the hope of reward,
or fired with eager desire to avert the possible discredit to
their vigilance of a nobleman being murdered and the as-
sassin escaping undetected, they swore too hardily, and if
some supposed practice came to light, of tampering with the
box and clothes of the prisoner.

The first policeman who was called, Baldwin, shuffled so
glaringly when pressed as to his knowledge of a reward, that
Chief Justice Tindal desired the jury to place no reliance on
his testimony, and to dismiss it altogether. It was a re-
markable fact, that when the box was first carefully searched,
not an article of dress stained with blood could be found;
that afterwards gloves spotted with blood should be dis-
covered; and on a third search, at the very top of the box,
two handkerchicfs dabbled with blood. These suspicious
articles of dress might have escaped the first minute search,
but they might have been placed there for a purpose; and
some of those who suspected the valet’s guilt might be active
in furnishing further proofs to strengthen their opinion. It
was also clicited that Pearce, another policeman, had en-
deavoured to entrap the prisoner into a confession, a course
pointedly denounced by the humanity of our laws. Surely
the counsel might comment strongly on this state of facts,
ambiguous and condemnatory of the actors as they appeared,
and harsh phrases or epithets heed not be scanned too se-
verely, supposing they could have practised unfairly with
*he proofs. The following were the orator’s indignant com-






252 TRIAL OF COURVOISIER

which was to be divided over the coffin of Courvoisier! He
had hoped the days for blood-money were past. Next came
Baldwin, who had done his best, in the work of conspiracy,
to carn the wages of blood. He swore well, and to the
purposc ; he did all he could to send a fellow-creature ¢ un-
houseled, unanointed, unaneled,” before his God. That man
equivocated and shuffied, and lied on his oath as long as he
could, pretending never to have heard of the reward, be-
cause he was no scholar, although every wall in London was
blazoned with it.”

Some severe censures were also dealt by the Westminster
Review on the manner in which Mr. Phillips treated Madame
Pioluine. There was no time for ascertaining her charaoter, -
or the character of her house. By no fault of the prosecutor,
the witncss was sprung upon the prisoner at the last moment,
without any previous examination, or time for inquiry. She
might have received the goods honestly, or with a guilty
knowledge, —might have been an innocent party, or an ac-
complice. The council exercised his undoubted right in try-
ing her credit. Ilis passing remark on the neighbourhood
of Leicester Place would be best appreciated by those who
had most knowledge of the locality. ¢ He hoped the jury
knew something of Leicester Place. If they did, they knew
the character of this hotel, with a billiard-room attached to it,
where, unlike at a respectable hotel, any stranger, not being
a guest, might enter and gamble.”

The last charge in the long articles of impeachment was
the reported solemn protest that the Omniscient God alone
knew who committed this crime; an asseveration at variance
with the fact, as Mr. Phillips himself knew, at the time he
spoke, the person who bhad done it. The report, we are in-
formed by Mr. Fortescue, the barrister, is, in this passage,
inaccurate. He had been attracted to the court by the
interest of the trial, had listened attentively to the speech,
had his attention immediately called to it, and can vouch for
the following being the very words spoken: —

¢ But you will say to me, if the prisoner did it not, who
didit? I answer, ask the Omniscient Being above us who
did it; ask not me, a poor finite creature like yourselves;
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the confession. He has a clear right to cross-examine a hostile
witness. A verdict may be morally correct and logically
wrong. Is a counsel to refrain from argument when con-
vinced that his client is guilty? It is very easy for a per-
son, misanthropical or suspicious, to be morally convinced of
a prisoner’s guilt, when that prisoner is perfectly innocent.
To this credulity counsel conversant with criminal courts
are peculiarly liable, for their experience is fraught with
many an illustration of Scriptural truth, that our nature is
desperately wicked. However sure their private information
may be suppoeed to be, they should still insist, if professionally
retained, for full proof on oath. The evidence is not com-
plete if any argument—any suggestion—any hypothetical
case raises a doubt in the minds of the jury that some one
else is guilty —that the prisoner is not. The evidence is
incomplete if any argument on the mode in which it was
delivered, or the way it was obtained, or on the matter which
it contains, can render its credibility justly suspected. It
may happen that, through eagerness to repel suspicion, or
fear of being considered lukewarm, a witness colours, ex-
aggerates, or invents. Waiving all private confidential com-
munications, the counsel may expose false testimony, and
display all his acumen in detecting the wish to deceive,
whether that ingenuity be exerted against a guilty, or an
innocent client.

There are few popular fallacies more dangerous, no vulgar
errors more inhuman, than the prejudice which prevails when
some offender is committed on an odious charge, against
those whose professional duty it is, if retained, to defend him.
¢ He has murdered a kind master in his sleep, and yet counsel
are going to plead for him,” is the unthinking cry. With this
horrible crime the prisoner is charged indeed, but not con-
victed of it; and the more grievous the accusation, the more
harrowing the evidence in its support, the more general the
cry of execration, the more undoubted is the necessity, that,
if the supposed assassin is to be fairly tried, and fairly con-
victed, he should be well and vigorously defended. Jurors
must be protected against their own honest prejudices, the
public fervour that condemns, without a hearing, on ez-parte
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statements, must be reduced from fever heat to the calm and
even temperature of & court of justice; evidence must be
sifted, weighed, discriminated; the voice of argument, per-
suasion, entreaty, heard, or the supposed miscreant becomes a
victim and not a sacrifice, & martyr to popular vengeance,
not a convict by the law. The popular ear is credulous; the
sensibility of the people at atrocious charges soon awakened ;
and were the accusation to be followed by instant sentence
and punishment, were a rapid and silent execution to stifle
unconvicted guilt, we should withdraw from the broad sun-
shine in which our legal institutions stand invitingly open
and exposed to the darkness of Eastern tyranny and the bye-
paths of irresponsible vengeance; we should nourish the germ
of that principle which developes itself at Constantinople
and Ispahan in swift accusation and instant punishment, in
treachcrous denouncements and rash credulity, in strangling
by mutes, in the stealthily-laden sack and silent river. Though
his crime be of scarlet dye, deeper than that of Cain, the
accused criminal must be heard according to our just and
humane laws before he is condemned; and, unequal to the
task of speaking for himself, must be suffered to attempt to
disprove the charge, or defeat his accuser, by counsel.

An ignorant relative of some forlorn prisoner may ac-
company the attorney to counsel’s chambers, and say, “ We
know he is guilty, we only wish you to quibble for him;”
meaning, according to the real etymology of the word,
quidlibet, to say every thing that can be said in his behalf.
Laymen and clerics, who ought to be better informed, express
their utter amazement that members of a liberal profession
should condescend to act on the spirit of such instructions —
to take any objection to the indictment to which it may be
liable —to exclude the evidence of a hostile witness —to en-
deavour to break it down by cross-examination. And yet he
would betray the first principle of advocacy were the barrister
to decline availing himself of all technical or strictly legal
objections. He is bound to urge all that his unfortunate —
it may be guilty —client would have been anxious, had he
possessed the competent ability, to urge for himself; to mould
into more presentable shape the crude efforts at exculpation
of the man who stands at the bar for his deliverance; to
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process to doing your duty towards your neighbour. This
may be the usage of Mr. Austin’s profession, and it may be the
custom of society to submit to its practice; but for my part, it
appears to me to be nothing better than a disgusting and in-
tolerable tyranny, and I for one shall not bow to it in silence.”

A criminal information was filed, judgment suffered by
default, and the eloquent declaimer stood on the floor of the
Court to receive sentence.

“ If,” eaid the Attorney-General, Sir J. Campbell, com-
menting on this bitter invective against the profession of the
law, “a gentleman at the bar did not boldly and resolutely
state the material and relevant facts, according to the in-
structions he has received, he would not he doing his duty
to his ncighbour; he would not be doing his duty to his
client ; he would not be doing his duty to himself. Without
this practice, justice could not be administered, and innocence
could not be vindicated ; the law would be a dead letter.”

Mr. D'Isracli made a rhetorical apology for his rash and
ill-advised impromptu. ¢ The report contained allegations of
no common severity — an accusation of public corruption and
private dishonesty. I am not desirous of vindicating the
expressions used in that letter in reference to the profession,
but I believe that there is, in the principle on which the
practice of the bar is based, a taint of arrogance, I will not
say audacity, but of that reckless spirit which is the ne-
cessary conscquence of the possession and the exercise of
irresponsible power. The question is one indeed of great
delicacy and great difficulty. I have imbibed an opinion
that it is the duty of a counsel to his client to assist him by
all possible means, just or unjust, and even to commit, if
necessary, a crime for his assistance or extrication. This
may be an outrageous opinion, but it is not my own.”

Mr. D'Isracli then read the famed passage in Mr.
Brougham’s defence of Queen Caroline, and eaid, ¢ Ac-
cording to this high authority, it is the duty of a counsel for
his client even to commit treason.”

This is, however, a most strained and forced misconception
of the meaning of that very celebrated paragraph. He was
speaking in defence of a queen whose supposed wrongs had
created much excitement in the nation, and symptoms of
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most complete practical indifference to the guilt or innocence
of a client, or the truth or falsehood of a case,— does not in
reality exercise any bad mental or moral infloence on the
community. The privilege of circulating false impressions
with impunity, forms no real objection. If parties were
allowed to speak for themselves, they would use very little
cercmony towards each other or their witnesses. The advo-
cate cannot be as impartial as the judge, and as indifferent as
the by-stander. It is by the clashing of opposite or con-
flicting statements, the doubts thrown on character, the un-
compromising inquiry into motives, the rough expression of
disbelicf, that truth is ultimately struck out. It is obviously
the barrister'’s duty to take a technical objection if required,
or it would be necessary in each individual case to go back to
the first principles of legislation.”

‘These remarks may be expressed somewhat too roundly,
but they involve a principle on which the criminal lawyer is
compelled to act. He is a mere finder of arguments on one
side of a given question.t Were a barrister held responsible
for the truth of his instructions, he must merge his exclusive
character in that of the attorney.

It is a calumny to allege, as respects even civil cases, that

® Law Magasine, vol. .
{ Stammers' Essay on the case of R. v. D'Isracli.
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the performing of which alone he, as & member of society,
has a right to the assistance of the law. *“The law,” says
Mr. Gisborne, “offers its protection only on ocertain pre-
liminary conditions: it refuses to take cognisance of injury,
or to enforce redress, unless the one be proved in the specific
form which it prescribes; and, consequently, whatever be
the pleader’s opinion of his cause, he is guilty of no breach of
truth and justice in defe:ting the pretensions of the persons
whom he opposes, by evincing that they have not made good
the terms on which alone they could suppose tbemelve-
entitled to success.” *

As to cross-examination, the right is equally clur What
kind of person says this? Is he destitute of that moral sense
requisite to give weight to his testimony? There would be
guilty silence in not testing his credit.

The effect of the present system upon the parties pursuing
it can scarcely be gainsayed ; neither has the profession gene-
rally, nor have individual members, lost caste by a fearless, im-
passioned, successful exposition of their client’s case, however
worthless morally that may have been. The counsel is no less
accredited in private than the diplomatist “sent out to lie for
the good of his country,” as trustworthy as the philosophical
Johnson, or erudite Parr, who combined an inveterate habit
of arguing for victory with a scrupulous regard for truth.

They mistake the objects as much as the rights and duties
of advocacy, who contend that the pleading is mischievous,
because unilateral. The pleader looks on the silver side of
the shield alone; it is the nature of his part to present only
the favourable aspect ; he is to show in profile the best features
of his client; he is to hold that mirror up to the jury which
presents a flattering, and not a faithful, likeness. We define
the duty by describing it. With such an example as Dr.
Johnson, who can be afraid of the habit destroying the love
of truth? The effect of the system upon'the relatives and
friends of the prisoner is equally satisfactory. Assured of
every thing having been said that could be said ; of all having
been done in his behalf that zeal, and learning, and ability
could accomplish ; satisfied that their fellow-kinsman has met
with a fair trial, that his case has been fully considered, and

* Gisborne's Moral Essays.
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calculated to bring advocacy into disrepute and lessen its
wholesome influence, than the irregular practice of bringing
the speaker's own real or pretended conviction into play.

There is a wide step between the advocate snd witness.
The counsel may, in the eagerness of speech, vouch his own
conviction and express his own personal belief; but in thus
volunteering testimony he steps beyond the boundary line of
professional duty. An acute but severe judge once remarked
to a jury on this inadvertence: ¢ The counsel has said, ¢ I
think this,” and ‘I believe that.’ A counsel has no right to
say what he thinks, or what he believes; but since he has
told you, Gentlemen, his belief, I will tell you mine, that,
were you to believe him and aoquit his client, he would be
the very first man in this court to laugh at you!”

Even s affects the practice of the law, the result of the
present eystem is in the main beneficial. The individual
may cscape, and the ignorant public will wonder that a
criminal like Sheen, who has imbrued his hands in the.blood
of his child, should walk unpunished from the dock because
the name of the infant was misdescribed in the indictment.
But it may be necessary for the security of innocence that
the name of the party killed should be properly described.
The law requires an extreme nicety of description, and if the
prosccutor fail to comply with the requisite precision of the
law, he may blame his own want of legal accuracy for the
default ; he has failed in performing the condition on which
alonc he is entitled to a conviction. The general precision
of criminal proceedings is secured by these chance waifs
from justice: the blot once hit, more care is induced in
future, and if there be an over-refinement, this defect should
be cured by the legislature.

Another topic of general interest, which the case of
Courvoisier forced on the attention of the public and the
House of Commons, was the nccessity for and propriety
of the public exccution of criminals. The reprehensible pub-
licity given to all the sayings and doings of the unhappy
convict and those around him, the curious character of
some of these proceedings, and, climax of all, the disgraceful
scenes at the scaffold, drew marked attention to the subject
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and that they should pass the remainder of the day in their
own separate cells; trusting that, if the sight of the final
catastrophe of crime can at any time soften and reform them,
it will be most likely to do so when, instead of returning to
the loose conversation of their ward, they shall be left to
their own solitary reflections. He proposed to admit a
limited number of magistrates, and that & formal certificate
of the execution, with the number and names of the witnesses
present, should be inserted in the three following gazettes.

He suggested a formal procession from the court-house or
town-hall to the gaol, and the tolling of the bells. < The
exccution would be formal and solemn; for it would be
attended by the public authorities and the minister of
religion, unexposed to the interruptions and crowdings of
curiosity. It would be satisfactory and public; for all the
classes or individuals in any way connected with it, either
by affection, duty, association, or responsibility to the public,
and cach one independent of the other, would be there to
witness it; with the press and official certificate to authen-
ticatec and publish it. And, finally, it would be decorous;
for it would be conducted without parade and without ex-
citement, in the presence of an assemblage of persons all
under the check, and within the observation, of cach other.
It would prevent the last agonies of a dying man from being
made a rarce-show for his fellow-creatures to stare at.”

Notwithstanding this specious argument, and the shallow
objection of Mr. Ewart to the measure, that it took away
one of the greatest arguments in favour of the abolition of
capital punishments, Mr. Rich was obliged, so strong was the
feeling of the House, to withdraw his motion.

However fenced and guarded by the humane and able
suggestions of the honourable member, they were mere pal-
liatives for the privation of that publicity which is the
principle of our criminal institutions. The last penalty
exacted by society for its own preservation from the secret
murderer must not, in its privacy, partake of the nature of
his crime, or there would be room for suspecting (and who
8o suspicious and credulous as the depraved and ignorant ?)
similar practices of cruelty to the Inquisition and Bastile;
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waken her master? Would he not have gone quietly to his
bed-side and attempted to sllay his alarm, rather than have
permitted him to be agitated by a sudden discovery ?”

To these hypercritical and too refined questions a sensible
jury might reply, ¢ We cannot tell: it must depend on the
intelligence, state of mind, and state of feeling, of the party.”
There would be little safety for life were a conclusion of
guilt arrived at from such minute and trifling particulars.

 When the girl cried out, ¢ My Lord, my Lord,” he observed,
¢ There he is,’ as if there was any doubt that he was in bed.
Such was the conduct the prisoner exhibited. The female
servants knocked and rung at the neighbours’ houses for as-
sistance, —presently the police and surgeons arrived.  All this
time the prisoner did not give himself the least trouble, or
make the least exertion. When questioned, he returned no
answer: when any thing was done, he took no share in it.”

This representation was not strictly warranted by the facts,
and the most innocent might bave acted and spoken still
more irrationally under the influence of confusion and terror.

The suspicion that Lord William Russell had committed
suicide was most successfully refuted, almost too successfully ;

_ for the facts negatived the notion so completely, that it
seemed almost puerile to dwell upon it.

¢« The surgeons found that a deep gash had been made
across his lordship’s throat, sufficient to extinguish life; and,
of course, an idea naturally suggested itself to the mind that
suicide might have occasioned his death. However, if there
had been nothing in his character and temper of mind to
render such a suspicion improbable, it was clear that suicide
was impossible, inasmuch as no instrument was found at, or
near, the spot by which suicide could have been committed ;
and, even if there had, the surgeons would prove that the
wound was one which his lordship could not have inflicted
himself. Besides, his face and hands were covered, and this,
of course, could not have been done by himself after death.”

The jury must have been infidels indeed had they not been
convinced by these facts.

The counsel proved with equal clearness, almost as con-
clusively, that the house had not been entered from without
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by any burglar. * The exterior at the back of the house
was examined without loss of time. On one side the wall
was impassable, and even supposing that it was passed, the
party breaking into the house would bave had to croes a
tiled balcony, part of which must have been removed by any
considerable weight like that of a human body. It would be
proved that the building had received no injury whatever. The
other side was more accessible, but the wall there was whited,
and a great deal of dust had settled on it, which must have
been disturbed by any person treading onit. Evena cat’s foot
would have left a mark. The weather had been fair for some
time, and there was no mark either of man or beast on the
dust. If any man had elipped down the wall, the whiting
would have been discoloured or displaced; but it was, on the
contrary, perfect, and it appeared that nobody had broken
into the house by that way, and that the marks of burglary
were gimulated. . . .. He would produce not only the
policeman who examined the door, but scientific persons also,
who had inspected it with a magnifying glass, and who would
depose that the door was not broken from the outside, but
from the inside. That was a damning fact, because it would
then appear that some individual in the house had broken
the door for the purpose of simulating a burglarious entry,
and it was for the jury to say whether that individual could
be any other than Courvoisier.”

The violent presumptions of guilt arising from the state
of the furniture in the bed-room and the subsequent discovery
of the missing articles were then enlarged upon with much
force. ¢ The rushlight, it was found by experiment, must
have burnt half an hour. Lord William Russell had been
reading the life of Sir Samuel Romilly, who died by his own
hand. This book was found by the bed-side, together with
his spectacles. The book had not been placed there by his
lordship, because it was not his habit to read in bed; and,
even if it had been his custom, the wax candle was found so
far removed that his lordship, for all purposes of reading,
might just as well have left it in the cellar. The wax candle
was burnt down to the socket. What, then, was the inference ?
That the rushlight had been put out just before or after the
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the lead which covered the sink in the pantry, found the
watch which had been placed by Lord William Russell by
hie bed-side on the night of the murder.”

The clever mode in which Mr. Adolphus anticipated and
sought to remove the principal topics for the defence deserves
particular attention. _

“ They might be told that there was an abeence of all
motive on the part of the prisoner to commit this crime. The
absence of apparent motive was & very erroneous test by
which to judge of a man’s innocence. They were not able
to know the motives and impulses which léd men to commit
crimes; and some offences of the greatest importance to
society occurred, though no definite or real motive could be
discovered. A recent event had oocurred (the shooting at
the Queen by Oxford) which had filled the public mind with
astonishment and horror, and which might have occasioned
confusion and desolation throughout the land; yet neither
man, nor prophet, nor angel, could tell the motive_which
indicated it ; still it had been done. Yet here there was not
such a complete absence of motive as might appear at the
first view. The prisoner was a foreigner; he had no con-
_nections to attach him to this country ; he had left the service
of a wealthy individual to take that of the noble lord, and he
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spiracy to take away the character and life of an unoffending
man whom they never saw, was not more likely than that
two females, who during three years never had a blemish on
their characters, should, by false testimony, endeavour to
convict a fellow-servant with whom they had never quarrelled.
If, in conclusion,” said Mr, Adolphus, “he had seemed to
exceed the bounds of moderation in any thing he had said,
they must attribute it to the warmth of his mind, not to the
zeal and earnestness of an advocate, but of an anxious in-
quirer after truth. The illustrious family for whom he
appeared had no desire to hunt a helpless foreigner into the
jaws of death, as if actuated by feelings of personal revenge.
He would guard the jury against appeals to their merciful
consideration. Mercy was the mitigation of justice, not the
privation of it. The weight of testimony must have its due
cftcct on their minds. He could feel, as every other man
must, for the case of a foreigner, distant from his own
country, and charged, under the most solemn circumstances,
with the commission of a capital crime. But there was a
paramount consideration, the safety of the vast family of the
British community ; for on their unbiassed verdict in such a
case must depend whether the old man retiring to rest, and
the defenceless female, and the helpless child, having ad-
dressed their prayers to Almighty God, should be subjected
with impunity to the nesassin’s knife. The case required
firm and upright hearts, cool and intelligent heads. He be-
lieved the jury had both, and he fervently prayed that God
would so fortify their hearts, and enlighten their minds, that
they might come to a right conclusion.”

At the close of this ingenious and powerful address,
M-r. Phillips suggested to the Court that it might be well for
their lordships to have the depositions both before the magis-
trate and the coroner to refer to.

Mr. Adolphus said, if the depositions before the coroner
and magistrate became at any time necessary for the defence
of the prisoner, either in examination, cross-examination, or
in addressing the jury, whatever objection he might offer to
their production on other occasions, he should urge none in a
case like the present.
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o'clock to fetch the dog. I saw nothing more of the coach-

man that evening. The prisoner and I supped together that

evening, a little before nine o'clock. The cook had gone

out. During supper, the prisoner and I bad some conversa-

tion about change of servants. He said he wished he had

not come into his present service, as he did not like it so well

as he thought he should. On the 22nd of April, the day

Lord Russell came to London, the prisoner said he had been

very cross and peevish, as they had changed his room three

times while he was stopping at the Castlo at Richmond. He

said that his lordship had lost a locket while at Richmond.

He did not know how it was lost. He could not find it.

He said he did not know how the late valet could have

stopped so long with his lordship; he did not think his

temper would allow him to stop so long. Some time after, he

said he must write to the porter at Richmond about the

locket. The area gate was generally kept unlocked in the

day. It was either the prisoner'’s or the cook’s duty to fasten

it. The key used to hang on a nail in the kitchen. I left

the kitchen a few minutes after ten o'clock to go to bed. I

slept in the front room, third floor, immediately over the room
which Lord Russell slept. The cook slept in the same
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alarmed, and ran up-stairs to tell the cook. I found her in
bed. I said something to her ; she made me an answer ; in con-
sequence of what she said I went to the door of the prisoner’s
room. I said, ¢ Courvoisier, do you know of any thing being
the matter last night?’ He said, ¢ No.” His room door was
shut: it was opened instantly by him. It was ten minutes
since I had knocked. When he opened the door, he was dressed
all but his coat. He used to wash in the pantry below. He
was dressed in the usual way that morning, except his coat.
On his opening the door I said, ‘Do you know what has
been the matter last night?’ he said, ¢ No.’ I eaid, ¢ All
your silver and things are about.’ He looked very pale and
agitated. He did not make me any answer. He came out of
his room, and put his coat on as he was going down the attic
stairs. He went down instantly, I with him. He went
down first. He was never so short a time dressing as that
morning. The first room he went into was the dining-room ;
he then went down stairs into his own pantry, I followed
him. There is a cupboard there, and drawers : these were all
open. He made up to the drawers first, and said, ¢ My God,
some one has been robbing us.’ I said, ¢ Let us go up-stairs.’
We both went up-stairs, I think, as far as the passage, and
then I said, ¢ For God’s sake let us go and see where his
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dou’t you go out and see for some one, or a doctor?’ He
gaid, ‘I must write to Mr. Ruseell.’ He did not continue
writing ; he only wrote about two words. I said ¢ Some one
must go for Mr. Russell.” I knew him to mean the son of
Lord William Russell : he lived at No. 9, Cheshunt Place,
Belgrave Square.  On my saying that, the prisoner got up
nnd came to the street door; asort of labouring man was
going past, and the prisoner beckoned to him. I told him
not to call such a man as that, and the man went on about
his business. The coachman came a few minutes after, and
ran for Mr. Elsgood, a surgeon in the neighbourhood. The
police arrived a very few minutes after that. I went up-
stairs, when the police arrived, into the bed-room. When I
went in I saw his lordship’s face that time, and I saw a
quantity of blood. There were two pillows put side by side,
as if for two persons. His lordship lay on his right side,
with his face toward the window. He was lying with his
head on the pillow nearest the window, and the other pillow
was lying behind him. There was a dressing-table in the
room. It is one on which Lord Russcll used to put his
pencil-case and tooth-pick. Ile generally used to leave his
rings, which he wore daily, on the table: they were five.
I had frequently secn them there of a morning. His lord-
¢hip would go down to breakfast and leave them there.
There were no rings, or tooth-pick, or pencil-case there then.
They were all gone. There was a purse there. I took it
up; it was empty. The police then took possession of the
house, and have remained in it to the present time.”

Have you ever had conversation with the prisoner on the
subject of money ?—¢ Yes, the last time was on the Tuesday
morning, the 5th. He said he had no money at home, and
he had no money in the bank. I do not exactly remember
what led to that conversation. He afterwards said he had
8l., some odd shillings, in the bank;-that was on the same
day, in the same conversation. When he first said he had no
money in the bank, I did not make any observation. Ile said
all the money he had then was 5L; when that was gone he
must ask his lordship for some more, and that he had 8L
owing him on the books against his lordship. I said to him,
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night in his room; I set up one that night; it was a whole
rushlight. I left it unlit when I went to bed.”

Cross-cxamined by Mr. Phillipp. You have been ex-
amincd several times before the magistrates ?— Yes; I
cannot recollect how many times; it was three, I believe,
but I do not know how many times. I was also examined
before the coroner. This is not the first time I have said I
saw the prisoner looking not only into one room, but into
every room, after his lordship's property. I said it before I
ever went to Bow Street, to the solicitor who was there
when first I was examined; I believe it was Mr. Hobler.
I also said it to my fellow-servant. I have several times
told what occurred, without mentioning that I saw him
looking after the property. I gave evidence in the house of
Lord Russell on the first or second day, I am not certain
which. I believe what I said was taken down in writing ;
I have no doubt that it was. Mr. Mayne, the commissioner
of police, was there. There was no magistrate present to
my knowledge.

Now attend to me. On the oath you have taken, have you
never said, ¢ I saw my Lord murdered in the bed ?”—No, Sir,
I never did. 1 never said his lordship was murdered, the
first time. I did not see his lordship when I first went in with
the prisoner. I never said I did to my recollection. I really
was that frightened, I do not know what I said at the
moment. I know what I said in the room.

But did you ever represent that when you went the first
time into the bed-room with Courvoisier you saw my lord
murdered in the bed?—I saw blood. I did not know
whether he was murdered. 1 never said that I saw him
murdered in the bed. I am sure I never did. I did not sce
his lordship the first time.

I am asking what you said. If you said that on the first
occasion, when you went in with Courvoisier, you saw his
lordship murdered in the bed, would that be true or not? —1I
do not know whether I said murdered or killed. I think I
said something to my fellow-servant. I think it was “killed.”
She says I said either murdered or killed.

I am talking of the time you went in with Courvoisier.
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did not know what to think when I saw the things in the
passage; it surprised me very much. I weat immediately up
to the cook and told her what I had seen. I went into the
parlour first.

Why not instantly go up when you saw the things in the
drawing-room and in the passage?—I did not know what
the things were laid there for; I knew nothing about it. I
did not go into the parlour before I went up to her. I
went up to the door to see the things. I did not examine
the street door. I could see it from the bottom of the stairs.
I went to it to see what the things were.”

Were you not surprised to find it unchained and unbolted ?
—1I sometimes have found it unfastened before. I cannot
say exactly how long before ; it might be before his lordship
went to Richmond. Once Courvoisier had forgotten to
fasten it; that surprised me. I was surprised at seeing the
things strewed about the passage; but I was not so much
alarmed till I went into the parlour. I then became more
alarmed. I just opened the shutter. I went into the
drawing-room to open the shutters, not to see if property
was there. I did not suspect any thing when I went into
the front drawing-room.

Although you had seen the desk twisted round, the
drawers open, and the papers sticking out, you never sus-
pected any thing wrong?— No, I did not.

Now it has been opened to us to-day, that Courvoisier
never took the least trouble to give any assistance; if I
remember right, you told me that the prisoner appeared to
be writing, and said he was writing to Mr. William Russell ?
—He said he must write to Mr. Russell. I said somebody
must be sent for him.

And after that he was about to send the first man he saw
at the door ?7— Not that I know of; he beckoned to the
man. He had sat about five minutes after I told him
Mr. Russell must be sent for. When he beckoned to the
man I gave him a push, and said, * Don’t call such a man
as that.”

What did you mean by saying, “ Do not send such a man
~s that ?”— Because he did not look like a man to send
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know where he was. I did not expect any mischief was
done to him at that time. I was anxious to see where he
was. I had no doubt where he was. I believe there has
been a great deal of inquiry and search made all about the
premises. I saw a ladder on the premises ; it has been there
ever since I have been in the house ; it was there before I
went into it: all the police saw it, and knew it was there.
I heard Inspector Tedman inquiring about the ladder. I
heard many inquiries as to how anybody could have got over
the walls,

Is not that ladder exactly the height of the wall which
separates the yard of the premises from another?—I never
noticed it ; the ladder was not always kept in the yard. I
never saw the ladder standing there before the morning of
the murder. I did not see it till the police saw it; it was
standing in the passage on the Tuesday, and I asked Cour-
voisier to take it away, and he took it and placed it there
himeelf. I remember that now.

Standing in the house ?—Yes; it had been left there on
Monday ; the late valet had been there hanging some pictures
for his lordship, and left it there.

Did you desire Courvoisier to put it there? —No; I
desired him to take it away. I eaw where he took it to; it
did not surprise me in the least next morning.

Did it reach to the top of the wall?— Not exactly, that
I know. I never noticed it ; it stood quite upright.

Was it leaning against the wall?—It must be leaning
against the wall. I did not see it for a long time after. Isaw
it in the course of the day leaning against the wall. 1 do
not know how far it was from the top of the wall; anybody
on the top of that could easily have got over the wall.

Now you were in the house ever since this unhappy event
took place; have you seen any people trying chisels, pokers,
and instruments of all descriptions against the doors and
wainscoting.— No; [looking at the model] this is the glass-
door leading into the yard. 1 do not know of any experi-
ment being made on that door and door-post since the police
came into the house. I had not observed any marks on that
door before the police came into the house; that is the door
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back into a chair, and constantly kept saying, ¢ What shall
we do!’ At the end of ten minutes he began to examine a
small dressing-case, and removed four rings; he said, ‘I
have lived with his lordship only five weeks, and what shall
I do for my character?’ The prisoner went with me to the
bottom of the house; he then said, ¢ Oh, here is where they
came in;’ he pointed to the place where I was standing, at
the foot of the staircase leading to the basement. I could
sce the door which goes into the back area from where I was,
and so could he; that door was open ; the prisoner took it in
his left hand, opened it still wider, and said, ¢ Here is where
they came in.””

Cross-examined by Mr. Phillips. You say the prisoner fell
back in a chair?—He did. I had an opportunity of aeeing
my Lord’s neck and face when it was uncovered.

Was it not a spectacle to utterly shock and horrify any-
body who saw it?—It was very horrifying, so much as to
affect the nerves of the stoutest, strongest man; it certainly
affected me.”

Mr. Elsgood, the surgeon, ¢ removed the towel from the
face of the deceased, and found that the wound extended
from the top of the left shoulder round to the part called the
trachea; it went round to the right side of the trachea,
dividing the throat: that wound was decidedly sufficient to
destroy life, and immediately. At the commencement it
was about four or five inches deep, and at the termination, I
should say, about threc; it was made with one incision, I
should eay, decidedly, and with very great force, by the parts
that were divided; it was a wound that might have been
made with a knife or some such instrument; the ball of the
thumb of the right hand was nearly cut off; the left hand
gripped the sheet; it had a firm hold of it. There was a
pillow at the left side of the bed, down by his lordship’s
head, which was saturated with blood ; which induced me to
say, that had been used to prevent the gush of blood.

Tt was utterly impossible that Lord William Russell
could have inflicted the wound himself.”

The situation of the premiscs to the back was then de-
reribed according to a model, and the absence of any foot-
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structive. Having denied that he was liable to make mis--
takes intentionally, the sharp practice of this English alguasil
was thus adroitly exposed.

« A man doing a thing intentionally is & misrepresentation,
not a mistake ; but without intending it, have you not made
a mistake in the course of this very examination at the
house ?—1I do not know that I did; when I first examined
the kitchen door, I thought somebody had broken in. I
found afterwards there was no break-in. I thought there
was at first when I saw the door standing open—1I did not
think so after I examined the door.

Did you not go down to the kitchen, examine the door,
and first think somebody had broken in?—The door was
standing open ; it might have been & breaking-in I thought,
till I examined it; I examined the door when I pulled it to,
and could see there was no breaking-in.

Did you examine the door, and think there was a breaking-
in at first?—How could I examine the door when it was
open? I examined it as soon as I got outside. I did not
think there was a break-in after I examined the door; I never
said I did. Tt was from secing the door open that I thought
there was a break-in.

Have you heard of any reward being offered in this case ?
— No, never; I have been a policeman several years.

Now, on the oath you have taken, do not you know that a
placard with a reward was sent to every station-house in
London ?—1T never saw it, I never heard it to this day, I do
not know what it is to this day. I never heard what the
reward was; I never heard of it or of any reward. I have
been in Lord William Russell’s house three or four times. I
have not talked to my brother policeman about this dreadful
transaction ; I have secn him several times, but had nothing
to say to him. I have not talked to different policemen about
the murder; it has been mentioned. I have not heard my
brother policemen conversing about it, not with any parties
belonging to the house.

I am not asking about parties belonging to the house, but
about your own brother policemen; do you mean to tell the
jury that you have not over and over again conversed with
volicemen about the murder?—1I have certainly spoken to
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month ago or a week ago. I cannot tell whether it was four
days ago, or two days ago; it might be one day ago, for any
thing I know. I cannot tell whether it was yesterday. I
cannot tell you any thing at all about it.”

The case was adjourned after the cross-examination of this
self-contradicted witneas, and it seemed just possible that the
mistakes and mis-statemeats of too eager officers might lead
to an acquittal. . .

The evidence for the prosecution was resumed on
morning of June 19th, after a hurried statement by Mr.
Adolphus to the Court that most important additional evi-
dence had been discovered, and that he was prepared to open
these new facts to the jury, should their lordships consider
such a proceeding advisable. C.J. Tindal recommended, as
the fairest course, that the hearing of evidence should be
resumed without further comment.

John Tedman, an inspector of police, was then called, and
spoke to the bruises on the area door, made by a blunt
instrument. “I could not tell exactly whether those bruises
had been made by force from the inside or outside ; the top
part I thought at the time had been done from the outside,
and the bottom part I thought had been done inside by the
bolt at the bottom.

¢ There was a watch-stand on a night-table close to the
head of the bed, but no watch in it. I also saw a Russia
leather little box, and a mahogany box, which I have
here, and two note-cnses [producing them]. There was
nothing in them. Upon finding these things, I asked the
prisoner if there was any thing missing, pointing first to the
watch-stand. He said, ¢ Yes, the watch was gone.” I asked
him if his lordship had any money about him. He took hold
of this note-case, examined it, and said, ¢ Yes, there was a
ten-pound note and a five-pound note in that yesterday, in
the box.” There was a book on the floor by the side of the
bed with a pair of spectacles in it. I asked the prisoner,
¢ How did this book come here?’ He said, ‘I left his lord-
ship reading that when he went to bed last night.’

The inspector found a variety of silver articles on the
dressing-table, and half-a-dozen walking-canee in the room,
four of which had gold about them.
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when he went to the box again on the 13th with Lovett, to
get some clean linen, a pair of gloves, slightly stained with
blood, dropped out of the shirt on his unfolding it. They
might have been overlooked when the shirts were opened on
the 8th, for they were not then shaken, or might have been
placed there subsequently. He was acked, “ When you ex-
amined the trunk before, had you examined with sufficient ac-
curacy to tell whether they were there ?”—and said, “ I pulled
the things out, and laid them on the bed; but I certainly did
not examine so accurately as I did then. I had unfolded them,
but not shaken them. The gloves dropped down when I
shook the shirt ; I did not perceive them when I unfolded it.
I unfolded the shirt and did not find them before, and I
unfolded it then and did not find them.” Tedman noticed the
prisoncr’s hands, but they did not show the slightest scratch
or mark. ¢ The women had access to the trunk, as well as the
police.  There was no speck of blood on any that he saw in
the trunk on the 6th. There were a number of marks on the
arca door and post that were not there on the 6th.”

Berestord, another inspector, thought that the marks had
been made with the door open entirely. I could scarcely
tell with what instrument they had been made; my im-
pression was then that they had been made from the inside,
and with the door open. Upon further inspection and ex-
amination that opinion was altered. I think the marks were
made by inserting some instrument between the door and the
door-post. The door and door-post do not close exactly, and
some instrument had been inserted. I think the marks were
made by a person standing outside the door. They might
have been made when the door was bolted and fastened, but
I think the door was merely on the latch. 1 looked at the
lower bolt; the socket of the bolt was not injured; it ap-
peared as if it was slightly sprung; but, on more particular
examination, I do not thiuk it was; it was merely from rust
and decay. There are a great many marks in the place
where the bolt never met the socket. The door shuts in a
rabbet; here is no mark on the edge even opposite all this
violence. There are no marks on the door opposite to this
to correspond with them, scarcely any violence at all.”






296 " TRIAL OF COURVOISIER

While he was there a workman found a split ring behind the
pipe.”

This witness was severely pressed by Mr. Clarkson, as to
having extorted a confession. Unlike tribunals, which
subject the accused to mental torture, put all varieties of in-
terrogatories to him, and consider as a test of skill the com-
pelling him into a contradiction, cur English oourts abhor
the practice of entrapping a prisoner; and are even too fas-
tidious in denouncing admissions to constables. Aware of
this inclination, the counsel thus severely pressed a too eager
witness.

Now, will you have the kindness to repeat what you say
passcd between you and the prisoner when you say his answer
to you was, “I am innocent. I know nothing about them;
my conscience i8 clear? ® — They are about the exact words.

I want to know what was the act done, or the words said
by you, which preceded that observation of his? — I eaid,
I found this property concealed in your pantry.” -

What was the object of your making that observation to
him? — I thought it my duty to acquaint him, because I
suspected that he had put them there. I thought, as an
officer, I was in duty bound to do it.

It was not to get a confession from him? —1I never tried
it. It was not for that purpose. It was for no other reason
than I thought it my duty, in that stage, to make the prisoner
acquainted with what was found, and where. I naturally ex-
pected he would make some reply. It was impossible for me
to tell what reply I expected.

Do you really mean to tell the jury, and to pledge your
sacred oath to that answer, that, in making that display of
the things and telling him that, you had no object to
obtain from him a confession ? — I expected he would make
areply. I suspected what he might eay might be evidence,
it might be for him, and it might be against him. What I
expected it is impossible for me to know. Am I bound to
answer the question, what I expected?

Court. You can state what passed in your own mind. —
I naturally expected he would make some remark, and I con-

“lered it my duty to make him acquainted with it.
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Collier, another constable, then proved finding in the scul-
lery another seal and signet-ring, and beneath the floor a
sovereign. On the 14th he found two handkerchiefs near
the top of the portmanteau spotted with blood, and a shirt-
front also stained.

Shaw, police serjeant, found, on Saturday, the 9th, near
the hearth, which had been taken up, the gold locket.

Crouin, another policeman, on Tuesday, the 12th, found
the watch beneath the lead of the sink, which had been re-
moved into the yard, — a small piece in front of the lead had
been turned up and put down again.

Ellis, the former valet, identified the articles so curiously
found as the property of Lord William Russell, and also the
missing plate produced by Mr. Cumming, & solicitor.

The ten-pound note was identified as one that had been
given to Lord William for a charitable purpose.

The providentially discovered witness, of whose very ex-
istecnce Mr. Adolphus was ignorant when he stated the case
for the prosccution, Charlotte Piolaine, then gave her dccisive
testimony.

“ My husband’s name is Louis; he is a Frenchman. I
am an Englishwoman. We keep the Hotel Dieppe, Lei-
cester Place, Leicester Square. I know the prisoner. I
think it is about four years ago that I first knew him. He
came to a situation, to take a place in the hotel as a waiter.
I do not recollect whether he told me his name ; we used to
call him Jean. French is generally spoken at our hotel.
He staid with us a month or five weeks; it was not long.
I ncver saw him since till about six weeks ago, I think.
He then came to our hotel. It was on a Sunday evening.
He merely asked me how I was. He staid about two
minutes. Ile said, ‘Do you not recollect me?’ I said,
¢No; I do not.” He said, ‘I am John that used to live
with you some time, over in the Square.’ I recollected him
then. He staid a few minutes, and then went away. I
belicve I asked him if he was in a situation, and he
said, ¢Yes’ I said, ‘I am very glad of it’ He said,
¢ With a gentleman’ He did not tell me his name. I
eaw him again. I think it was on the Sunday-week after-
wards He merely came in and ssked we how Y wea. It
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appeared in the sequel, deserved all praise, but who might
have been a secret agent of the police, was sharply croes-
examined by Mr. Phillipe.

About what o'clock in the day yesterday was this?—
About four, I think. We have a billiard-table in our hotel.
It is not much frequented; merely by the gentlemen who
board and lodge in the house; there are few that come. It
is not exclusively kept for the guests; any body can go and
play that likes; any stranger may come in and play. There
are no other games played in the house; not backgammon.
It is a peaceful house. The police have not been there at
all. No one was ever taken out of it; I think I can swear
that. There never was any gang of suspected persons taken
out of our house by the police, nor any person.

What did you mean by eaying you think you could swear
it? — Because I am never down in the billiard-room my-
self; but I never heard any noise. I do not think there is
any gambling-house in Leicester Place but ours, and ours is
not a gambling-house. I do not know whether the prisoner’s
name was Jean. I called him so for convenience sake, be-
cause it would be easy for us all in the house. I never knew
him by any other name. We do not take in English papers
at our house: I very seldom read them. We never take in
any but French newspapers.

Have you not for the last five weeks heard continual con-
versations about this dreadful event, the murder of Lord
William Russell? — No, I am never among the gentlemen
down stairs, who have conversations. I have a husband, but
he is in France ; he has only been gone a fortnight. I have
not heard my husband speak of the murder, to my know-
ledge ; if he has I have forgotten it; but I do not think he
has mentioned the subject to me. I do not walk in the
streets on Sundays. I go to church sometimes. I have not
observed the placards of the Sunday newspapers. I have
never seen posted up in large letters, ¢ The Murder of Lord
William Russell,” nor heard the confessions of the prisoner
cried about the street. I think I heard of the murder the
day after it was committed. I was certainly very much
shocked. I do not know that I eaid anything to my hus-
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and made this list of the articles that were in it. I then
did it up again: before doing so I noticed & crest on the
forks and spoons. After doing it up I proceeded to a book-
scller’s shop, in order that I might see by the Peerage book
the crest of the Bedford family ; and having eatisfied myself
that a goat, which was on the spoons, was the crest of that
family, I immediately proceeded from Ridgeway’s, the book-
seller’s shop, to Marlborough Street, for the purpose of seek-
ing the advice of a magistrate, and to be relieved from the
posscssion of the parcel. I saw an officer, who introduced
me to the clerk of the magistrate, and I made a communica-
tion to him. In consequence of a communication from him
I immediately came here in & cab; I arrived here about six
oclock. I sent in a communication by note to the solicitor
for the prosecution, and was directed to come in. I then
made a comnmunication to Mr. Wing and Mr. Hobler.”
Mr. Cumming then read his list of the articles : ¢ four silver
table-spoons, four silver dessert-spoons, two silver tea~spoons,
four silver forks, one leather box containing two instruments
for the car; two pairs of white stockings (no mark on them),
one pair of white socks, with ¢C 4’ on each; and a small
quantity of tow or yarn.”

Mr. Phillips contented himself with a single question, — he
could not safely press further inquiries— whether Mr. Cum-
ming knew he was one of the counsel for Courvoisier? Tt was
not the duty of the witness instantly to communicate with the
advocate for the prisoner, and inform him of the importgnt
discovery, damning though he must have known it to be to
the accused ; but the possible want of candour in not at once
apprising counsel of the fresh evidence he had to adduce
furnished a topic for remark which, however slight and feeble,
the exigency of the case would not permit Mr. Phillips to
reject. The brown paper parcel in which these articles of
silver plate were inclosed, was then identified by a printseller
in Pall-Mall. A print called the Vision of Ezekiel, which
had been sent to Lord William Russell’s on the 27th of
April, was folded in it, and the ticket was still on the paper.
The instruments for the ear, which Courvoisier’s rapacity had
led him to pilfer for the sake of the silver, were also identified
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peinful and perilous professional situstion, if such could be
found, need not be

¢ The horrid nature of the crime itself, the rank of the de-
censed, the numerous connections mourning their bereavement,
the opinions promulgated before the prisoner could be heard,
the fact that his case had not been left to the ordinary in-
struments of justice; but that speculation had been stimulated
by the offer of a government reward, as if the grave knew
any aristocracy, —these things did fill him with apprehension.
And when he looked around him on that crowded court, and
saw the intensity of the public gaze, and almost heard the
throb of popular indignation, and when he turned him to the
dock where the wretched object of this outburst stood, alone
amid this multitude, far from his native land, far from the
friends that loved, and the associates that, in his hour of danger,
would have crowded around him, —a poor, solitary, isolated,
helpless foreigner, —he did own that he should feel his spirits
fainting fast within him, were it not for the anchor that was
centered in the breasts of the jury. He relied upon their
integrity, upon their sense of justice; he participated in that
generous reliance which the prisoner showed, when he refused
all foreign interference, and trusted his life to a jury of Eng-
lishmen. He thought the prisoner was right; he had no
fear in appealing to such a tribunal. He knew that the case,
whatever it was, would, by such a tribunal, be fairly, fully,
impartially, heard, and justly decided. He should proceed,
then, to consider the most extraordinary and unheard-of cir-
cumstances of this case. And having done so, he should
submit that in such a case, wrapped up in clouds, in mystery,
and darkness, there was not only nothing upon which they
could safely convict the prisoner, but that here and there
probabilities started up which might make them suspect that
he had been made the victim of an unjust and depraved con-
spiracy.

« He had great reason to complain of Mr. Adolphus's
opening address, of the prejudice he endeavoured to introduce,
of the manner in which he had argued upon hints and in-
ferences, and pressed, as topics of certainty, matters of mere
suspicion. He had himself anticipated, that the new act
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country ; he was sure that instances of murder were still
more rare. And yet a gentleman who ought to have ad-
dressed the jury temperately and calmly, set out by insisting
that because the man at the bar was a foreigner, he was a
rourderer. He had the experience of five or six days in
observing the manner in which the jury had attended to the
cases, and he believed from his heart and soul, that the
attempt to excite & prejudice in their minds, upon any such
ground, would be entirely frustrated. Let him beseech the
jury, for that was the way to test the generosity of the ex-
pression, to imagine for one instant that they were in a
court of criminal justice in Paris or Madrid, and saw an
unhappy fellow-countryman arraigned on trial for his life: to
imagine the advocate, whose bounden duty it was to state
the facts on which he founded his accusation guardedly,
accurately, truly, rising and eaying to the jury, ¢Gentlemen,
this man comes from the country of Patch and Greenacre
and Thurtell ; and Englishmen murder when they rob.” With
what burning indignation would their souls be filled! Could
they restrain their indignation at the attempt to make an
individual the victim net merely of other’s crimes, but of a
foul calumny upon his country ?

¢ There was another topic in the opening speech, of which
he, as counsel for the prisoner, had just right and title to
complain. Mr. Adolphus had told them it was not necessary,
forsooth, that a man must have a motive. He knew that if
he were to ransack the annals of his thirty or forty years’ ex-
perience, he could find no instance in which a man committed
a crime without & motive, and he knew equally well that, if
he were to torture his ingenuity to the quick, he could at-
tribute no motive to Courvoisier for an attempt of this
nature! There were motives of hatred that might prompt
to crime; there were motives of jealousy that might inflame
men to madness ; there were motives of revenge that might
tempt men to murder; there were motives of avarice and
plunder that might instigate men to the perpetration of wick-
edness. Try by that test the motives of Courvoisier. He
had a kind master, there could be no hatred; of motives of
jealousy, there breathed not a whisper; there could be no
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vehemence on the prevarications and practice of the police;
suspecting, as he undoubtedly did, that they had made them-~
sclves active partisans, and had tampered with their oaths, to
secure a conviction. In this suspicion he was doubtless un-
warranted ; but there were some remarkable features in the
evidence to excuse the jealous fears of s sensitive counsel
imbibing it, and the real guilt could only have been matter
of surmisc and inference at the time of their search, and of
their giving evidence in the witness-box. Had their conduct
justified the aspersion, no epithets could have been too severe
for such trafficking in blood. These remarks have been
already quoted, with the few hints, which her eonfused
cvidence scemed to excuse, for distrusting the entire credi-
bility of Sarah Mancer. With the discovery of the stolen
articles Mr. Phillips grappled boldly; but the effect of this
was too strong and cogent for even his practised ability to
overcome. lle made, indeed, the most ingenious hypothesis
that the casc would bear.

¢ I1ad Courvoisier committed the murder, his own pantry
would have been the last place he would have resorted to for
the concealment of the stolen goods. On the property really
belonging to him, and really there at the time of search, there
was not one gpot of blood discovered. If he had murdered
his master, was it possible there should have been no taint of
blood on his person, not a speck on his clothes? There
would have been stains under the nails, which, like the
damn’d spot on Lady Macbeth’s hands, no water could wash
out. New evidence had been sprung upon him like & mine
under his feet, and not a night’s interval allowed to ascertain
the character of the witness. How could a French paper
make Madame Piolaine suspcct & man of whom she had
never heard ?

« The circumstances that induced this dame in Leicester
Place to communicate her deposit, were most strange and
improbable.

«Much had been made of an expression which fell from
the prizoner ; ¢ I wish I had Old Billy’s money, I would not
be long in this country.” Yet it was not an unnatural wish
for a forcigner to express, toiling for his daily sustenance, yet
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Lord himeelf had made,—to qunench the spirit in that clay
which the breath of the Lord had kindled, — was an awful and
tremendous responsibility. The word onoce gone forth was
irrevocable.  Speak not that word lightly. Speak it not on
suspicion, however strong; on moral coaviction, however
cogent; on infercnce, doubt, or any thing but a clear,
irresistible, bright, noon-day certainty. He spoke to them
in no spirit of hostile admonition; Heaven knew he did not.
He spoke to them in the spirit of a friend and fellow-
cliristian; and in that spirit he told them, that if they
pronounced the word lightly, its memory could never die
within them. It would accompany them in their walks; it
would follow them in their solitary retirements like a shadow ;
it would haunt them in their sleep, and hover round their
bed ; it would take the shape of an accusing spirit and con-
front and condemn them before the judgment-seat of their
God.  So let them beware how they acted.”

It would be superfluous to describe the clear, calm, dis-
passionate charge of Chief Justice Tindal, further than to
notice his exculpation of the different witnesses, whom the
specch of the prisoner’s counsel had loaded with suspicion.
¢ The remark of Mancer, that she had seen her master mur-
dered in his bed, was a very natural, though grammatically
inaccurate, phrase; meaning she saw him where he lay
murdered. There was no real, only a verbal, contradiction
between her evidence in court and before the coroner. He
considered that her saying, ¢ Let us see where his lordship is,’
was a very natural expression of anxiety in a faithful servant
for his safety.” Having thus poured balm into the wounded
feclings of the housemaid, the just and equable judge pro-
ceeded to clear, so far as his own judgment went, the police
from aspersion. He thought that the gloves stained with
blood might have escaped observation, when the shirts were
merely unfolded, and have dropped out when they were
shaken. The jury would have considerable difficulty in
coming to the conclusion that the various articles concealed
in the pantry had been placed there by the police with the
wicked object of convicting the prisoner. There was no
impropriety in offering a large reward for discovering the
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perpetrators of this heinous murder. Crime would often go
undetected, and officers become supine, unless they were
stimulated on important occasions, by the hope of a reward.
With regard to Madame Piolaine, she had performed a great
duty to society in an unexceptionable manner, and left the
court without the slightest imputation.”

The jury, after being instructed by a most careful re-
petition of all the facts, with those apposite remarks which
could scarcely fail to guide them to a just conclusion, with-
drew, and returned into court at the end of an hour and
twenty minutes, with a verdict of Gruilty.

Courvoisier was proved to be

“ A pame the pale air frcezes at,
And every cheek of man sinks in with horror, —
A cold and midnight murderer.”

Chief Justice Tindal immediately passed sentence of death,
prefacing it with a few appropriate observations.

“ The age of your victim, his situation of master, had no
effect on you. To atone to society, which has received a
shock by your crime, and to prevent the recurrence of it,
you must suffer a speedy and ignominious death. What may
have been your precise or actual motive it is impossible to
state. I fear it has been the lust of filthy lucre. It has
been demonstrated in this instance by the providence of God,
in no ordinary manner, that the crime committed in darkness
should be brought to light. The crime of murder is, without
exception, the deepest that can be committed, coming before
us, in this instance, under circumstances of peculiar aggrava-
tion.”

A petition was afterwards forwarded to the Home Office,
with more zeal than discretion, to spare Courvoisier’s life ;
but it could not be regarded without abolishing the punish-
ment of death in every instance, and on the 6th of July,
1840, the convicted murderer was executed.
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When defending Burke and Helen M‘Dougal before the High Court
of Justiciary at Edinburgh in 1828, on a charge of the most cold, hypo-
critical, and sordid murder recorded in the annals of crime, stifling life to
sell the body for dissection, both Mr. Jeffrey, then Dean of Faculty, and
Mr. Cockburn, eloquently inculcated the same topics of defence as those
on which Mr. Charles Phillips insisted. “The inference,” said Mr. Jef-
frey,  is not to be drawn that, because it is a case of atrocity, we are, in
trying the guilt alleged against the prisoner, to be satisfied with anything
short of clear legal evidence, or are to proceed on mere suppositions, or
on that which may amount to no more than mere probability. She may
bave been murdered by Hare the approver when he was out of the way.
It is very true I do not know that this is the fact. I am not bound to
prove the prisoner's innocence. It is the duty of the prosecutor to fix
guilt upon him, so as to exclude any other supposition. The murder
may be left in mystery, and yet there may be no ground for legal con-
viction. The principles and rules of evidence are among the most sacred
rights of the people of this country, and any violation of them under the
influence of feeling would break down the securities under which we all
live”” Mr. Cockburn added his emphatic caution. *The prosecutor is
bound to prove his case ; and, if he fails, no matter from what the failure
may proceed, the prisoner is entitled to an acquittal. Nay more, if there
be a doubt —I mean a rational doubt—the prisoner is entitled to the
henefit even of this. The cry of the public for a victim is one to which
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you, who are set apart from the prejudices of the public, and are sworn
to look to the legal evidence alone, must be completely deaf. Let the
public rage as it pleases. It is the duty and the glory of juries always
to hold the balance the more steadily, the more that the storm of preju-
dice is up. The time will come when these prejudices will die away.
In that bour you will bave to recollect whether you this day yielded to
them or not, whether you gave way to your extra-judicial impressions.”
With regard to epithets on the witnesses, though never certainly were
epithets more just, Mr. Cockburn spoke of the approver Hare as this
squalid wretch and monster /

Nore 3.

Lord Brougham has declared, that the “ Recollections of Curran,” by
Mr. Charles Phillips, is one of the most delightful pieces of biography
in the language, and they who dispute his lordship’s judgment scarcely
deserve so pleasant & penalty as to be required to read it.
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THE TRIAL

DANIEL M‘NAUGHTON
FOR THE MURDER OF MR. EDWARD DRUMMOND,

BEFORE LORD CHIEF JUSTICE TINDAL, MR, JUSTICR WILLIAMS, AND
MR. JUSTICR COLERIDGR,

AT THE CENTRAL CRIMINAL COURT, OLD BAILEY,
Friday, March 8. and Saturdsay, March 4. 1843,

Counsel for the Prosecution : The Solicitor-General, Sir Wil-
linm Webb Follett, Mr. Adolphus, Mr. Waddington, Mr. Russell

Gurney.
Counsel for the Prisoner: Mr. Cockburn, Q.C., NMr. Clarkson,

Mr. Bodkin, Mr. Monteith.

STRIKING i8 the resemblance between the commission of the
crimes of Bellingham and M‘Naughton, and still more striking
the dissimilarity of the manner in which those crimes were
visited by the law. Both fired at unoffending strangers in
the prime of life, who had done them no wrong; to whom
their very persons were unknown,—in the most public place,
and in the most open manner. Both had brooded for years
over imaginary persecutions, and deemed themselves justified
in exacting vengeance from the public functionaries, who
might have, but who had not, extended protection. Both
watched for days the best method of effecting their object,
and rejoiced in accomplishing it. Both appeared of reserved,
melancholy temperament, and susceptible of religious im-
pressions. The one was reading extracts from the Bible, and
the other had attended the Church service the day before the
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which he denied, the result of some ruinous mercantile specu-
Iation; he had complained bitterly of the wrongs which be suf-
fered at the hands of the Russian government, and claimed
redress through the British ambassador, Lord Francis Leveson.
That nobleman exerted himnlfto!henﬂnou,lmtlmrﬁned,
at the close of a long correspondence, that the English trader
had no real cause of complaint; that he had been dealt with
justly, however barshly, according to the law of the country
in which he resided. Bellingham would not believe that
Lord Leveson had displayed the slightest spirit or energy on
his behalf, and attributed his long incarceration and insolvency
to the supineness of the British representative at Petersburgh.
On his return to England, he pestered all the Government
officers with applications for redress; was at length sam-
marily dismissed, and wrote a note, in his desperation, to the
magistrates at Bow Street,—a remarkable proof of his
strength of mind being shaken — that, if they did not compel
a remedy, he would take justice to himself. He signed the
threatening letter with his true name and address; and it is
to be regretted that some cffectual notice was not taken of this
strange menace ; but the authorities alighted it as the effusion
of a madman. In the following month he shot Mr. Perceval
through the heart, and, as calmly as Felton when he stabbed
the Duke of Buckingham, surrendered himself a willing pri-
soner. He said, apparently unmoved, It is a private injury.
I know what I have done. It was a denial of justice on the
part of government!” He had been often in the gallery ;
and had, on the Friday before, been watching the entrance of
every member into the lobby with great attention. He de-
clared openly that he had, for more than a fortnight, watched
for a favourable opportunity of effecting his purpose. I
could gain no redress at the public offices, and was told to do
my worst. 1 have obeyed them. I have done my worst,
and I rejoice in the decd.” He wrote a note from Newgate
to his landlady, stating, “For eight years I have not found
my mind so tranquil as since this melancholy but necessary
catastropbe, a8 the merits or demerits of my pecaliar case
must be regularly unfolded in a criminal court of justice to

ascertain the guilty party by a jury of my country.”
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his own doom. In vaindid the witness, Ann Billett, prove
that his father had died insame, and mention the names of
persuns who could depose to the son’s madness. The only
other witness, a servant at the lodgings, spoke to his quiet
and apparently rational deportment; that he was orderly and
regular in his habits, and went to the Foundling Church
twice on the previous Sunday in company with her mistress.

Chief Justice Mansfield declared that he saw no reason
whatever for supposing that the prisoner was an irrational
and irresponsible agent. * There is a species of insanity
where people take particular fancies into their heads, who are
perfectly sane and sound of mind upon all other subjects ; but
that is not a species of insanity which can excuse any person
who has committed a crime, unless it affects his mind at the
particular period when he commits the crime, so much as to
disable him from distinguishing between good and evil, or to
judge of the consequences of his actions. Did the prisoner
know he was committing a crime, when he committed this
act?”

The jury at once convicted Bellingham, who avowed a
firm conviction to the last that he had committed an inevit-
able deed, that he was an innocent agent in performing a jus-
tifiable act. He was executed without the least sympathy
for his hurried fate, or the slightest public manifestation of
feeling that justice in mercy had been withheld from him.
Burning indignation at the crime absorbed all compassion for
the criminal.

A gencration passed away, and the hand of the moody
aseassin morbidly brooding over imaginary wrongs was again
uplifted agninst a stranger quietly walking in the public
street, equally amiable with Perceval, and equally unoffend-
ing. Iow widely different was the measure of justice dealt
out to M‘Naughton, how marked the improvement in hu-
manity ! Horror and amazement at the deed overspread the
whole community, but in their anger they were just. When
the unhappy murderer was brought before the late Lord
Abinger on the 2d of February, at the Central Criminal
Court, a fortnight after the murder, and called upon to plead,
he made at first no reply to the question, but kept his eyes
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prisoncr ought not to be considered amenable to punishment
for his act, being insensible, at the time he committed it, that
he was violating the law of God and man.

The escape of M‘Naughton with comparative impunity
had not been anticipated, and created a deep feeling in the
public mind that there waa some unsocountable defect in our
criminal laws. People of good sense appeared panic-stricken
by this new danger from venturing into the London streets,
and called upon the legislature to discover some preservative
against the attacks of insane passengers in public thorough-
fares. With the impulsive energy of his nation, Sir Valentine
Blake moved for leave to bring in a bill to abolish the plea of
insanity in cases of murder, except where it could be proved
that the person accused was publicly known and reputed to
be a maniac, and not dfflicted by partial insanity only ; and
to ask the House to suspend the standing orders to accele-
rate the progress of the bill. The eagerness of the worthy
baronet, that not a day’s delay might interpose between the
danger and remedy, was bafled by the sad accident of the
motion not finding a seconder! On the same night, a very
different personage, Lord Brougham, announced his intention
of dealing with the law relating to the crimes of persons
alleged to be labouring under partial ineanity; and Lord
Denman declared the matter should be made the subject of
a most carcful consideration. Lord Campbell remarked ¢ that
there might be great difficulty in convicting persons who
were not in a state of mind to be responsible for their actions;
but it was monstrous to think that society should be exposed
to the dreadful dangers to which it was at present subjected
fromn persons in that state of mind going at large.”

After the lapse of a few weeks, “ cool reflection ” came, and
the chancellor, Lord Lyndhurst, declared, in his disimpas-
sioned and lucid manner, that there could be no improvement
in the law, no change in the legal definition of this most
difficult and delicate subject. He admitted, indeed, that the
theory of a delusion, directed to one or more persons, and
confined to one or two points merely, whilst the unhappy
patient might be considered on all other topics, and with
reference to all other members of the community, very intel-
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trator of the crime knew what he was doing, if he had taken
his precautions to accomplish his purposs, if he knew at the
time of committing the desperate act that it was forbiddea
by the law, that was his test of insanity; he cared not what
judge gave another symbol, be should go to his grave in the
belicf that it was the only real, sound, and coneistent test.”

Lord Cottenham added & judicious caution, that they could
not listen to any doctrine which proposed to punish persons
labouring under insane delusions.. * Was the mind diseased
sensible of the disease under which it laboured? He belioved
not; if it were, themoonldbomoomplohdehﬁm. He
ngrcedwith Alison in thmhnga mad person may be ocon-
scious that murder is & crims, but may believe that a par-
ticular homicide is in no way blamable, because he _may
belicve that certain persons have entered into
against him, or that some one person may be his mortal
encmy, and that he is justified in cutting him off.”

Notwithstanding these slight shades of difference, the Law
Lords were unanimously of opinion, without imputing blame
to the Court who tried M‘Naughton, that, considering the
natural excitement which prevailed, it would have been far
better to have suffered the trial to take its course to the end.
There would not have been the slightest alteration in the
issuc ; there could not have been, when the two physicians
who examined the prisoner on behalf of government con-
curred with their medical brethren in the belief of his in-
sanity. Their silence was as eloquent as words. But the
public uneasiness would have been allayed, and the profession
would have profited by the Solicitor-Geeneral’s reading on the
liw. It was agreed, that the opinion of the judges should be
taken upon the mysterious questions discussed at the trial.
Accordingly, the Lord Chancellor submitted for their de-
cision the following important queries : —

“ 1st. What is the law respecting alleged crimes com-
mitted by persons afflicted with insane delusion, in respect of
one or more particular subjects or persons; as, for instance,
where, at the time of the commission of the alleged orime,
the accused knew he was acting contrary to law, but did the
act complained of with a view, under the influence of insane
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be sane, and to possess a sufficient. degree of reason fo be
responsible for his crimes, until the vontrary be proved to
their satisfaction; and that to establish a defence om the
ground of insanity, it must be clearly proved that, at the
time of the committing of the act, the party accused was
labouring under such a defect of reason, from disease of the
mind, as not to know the nature and quality of the act bhe
was dving, or, if he did know it, that he did not know he was
doing what was wrong. The mode of putting the latter.
part of the question to the jury on these ooomsions has
generally been, whether the accused, at the time of doing
the act, knew the difference between right and wrong;
which mode, though rarely if ever leading to any mistake
with the jury, is not, as we conoeive, 80 accurate when put
generally and in the abstract, as when put to the party’s
knowledge of right and wrong in respect to the very act
with which he is charged. If the question were to be put
as to the knowledge of the accused solely and exclusively
with reference to the law of the land, it might tend to
confound the jury, by inducing them to believe that an
actual knowledge of the law of the land was essential in
order to lead to a conviction, whereas the law is administered
upon the principle that every one must be taken conclusively
to know it, without proof that he does know it. If the
accused was conscious that the act was one which he ought
not to do, and if that act was at the same time contrary to
the law of the land, he is punishable, and the usual course,
therefore, has been to leave the question to the jury, whether
the party accused had a sufficient degree of reason to know
that he was doing an act that was wrong; and this course
we think is correct, accompanied-with such observations and
explanafions as the circumstances of each particular case may
require.”

To the fourth question:—¢ The answer must of course
depend on the nature of the delusion ; but making the same
assumption as we did before, that he labours under such
partial delusion only, and is not in other respects insane,
we think he must be considered in the same situation as to
responsibility, as if the facts, with respect to which the






326 TRIAL OF DANIEL N'NAUGHRTON

doubt and difficulty both as to the degres and quality of con-
sciousness, it is the best and safest, the most diecreet and
judicious course with respect to criminals, if there be exror, to
err on the side of mercy, and not to hold that unhappy being
responsible with his life for an act of which he may be inmo-
cent in the sight of God.

The Solicitor-General stated the case for the prosecution
in that calm and colourless manner, that clear and equable
style, which is the perfection of oratory in s prosecuting
counsel ; attaining the effect of eloquence without an ap-
parent effort, yet free from all rhetorical ornaments, informing
the minds of the jury, not seeking to sway their passions, —
distinct, simple, forcible. He gave a disimpassioned his-
torical narrative of the facts, which left it imspossible to
suggest a doubt that the prisoner's hand had deprived
Mr. Drummond of life; then examined the poesible motives
that might have led to the commission of the erime; and
expounded, in a lucid outline, the law as affecting persons in
the morbid state of mind under which M‘Naughton might be
supposed to suffer. A mild forbearance and merciful con-
eideration, that excluded mere topics of prejudice, and in-
vited a searching but generous scrutiny, pervaded the whole
address. There was no laboured display of that commanding
intellect before which, esaid Mr. Cockburn, we all bowed
down; but the effect of the tragic tale so told, and the law
80 explained, could not fail to convince all who listened that
the prisoner had wilfully committed the crime of murder.
The great artistical ability of the consummate advocate,—
the first who, without attaining judicial rank, has been
honoured by a statue in Westminster Abbey,—appeared in
the manner in which he wound up his statement and evidence
with the reading of the prisoner’s letters. Such a plain,
steady, business-like character prevailed throughout, that
soundness and strength of intellect could scarcely fail to be
inferred by the common sense of the tradesmen in the jury-
box. It is also not unworthy of remark, that Sir William
Follett abstained from calling any medical evidence, having
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Sir William Follctt continued: “Gentlemen, his death is
deeply, and 1 may say permanently, regretted ; for he was
beloved, estecemed, and valued by all who knew him. He
was of a dispoeition so amiable, that it was impossible he could
have had any personal enemies. You will naturally ask then,
Gentlemen, who was the prisoner at the bar, and what could
induce him to deprive of life a being s0 unoffending? Mr.
Drummond was not only without any personal enemies, but
he did not fill any prominent situstion before the public. He
did not hold that situation in public life which would render
him obnoxious to political enemies, but he was the private
secretary of the principal minister of the Crown, often an
inmate of his house, and constantly passing therefrom to the
public offices in Downing Street and the neighbourhood, about
which the prisoner was observed to be loitering and watching.
.You will be satisfied, from tho facts of the case, from the
threats used by the prisoner before he committed his crime,
and his decclarations afterwards, that it was not the life of
Mr. Drummond that he sought. You will be satisfied that
it was the life of Sir Robert Peel that he desired to take,
and that it was his life that he believed be was destroying
when he discharged the fatal pistol against the person of
Mr. Drummond. Gentlemen, the nature of his crime is not
altered by this circumstance, but it affords a reason forit. I
nced not tell you that he is guilty of murder, although he
might have mistaken the person against whom he discharged
the pistol.  Of the guilt of the prisoner — of the fact of his
having deprived Mr. Drummond of life — it is impossible I
can suggest a doubt ; it is impossible that any doubt can be
suggested that the crime was committed, and that that crime
was murder. But I cannot conceal from you, because I know,
from applications which have been made to this Court, and
the depositions which have been made on behalf of the
prisoner, that it is intended to rest the defence on the plea
that he was insane at the time he committed the crime; and,
Gentlemen, it will be your painful duty— for painful it must
be — to decide whether he was in that degree of insanity at
the time he committed that crime, which would render him
not a responsible agent, and not answerable to the laws of his
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defence on the part of the prisoner will not rest upon this,
but that evidence will be offcred to show that the prisoner
was not in a sane state of mind at the time he committed the
crime ; and knowing that, I feel that I ought, in this stage
of the case, to refer to some suthorities, and state my view
of the principles of the English law. It will be open to my
learned friend, whoee powerful assistance I am bappy to see
the prisoner will have, to comment upon that, and to differ
from me if he thinks I am wrong. It has been the custom
in these cases to refer to proceedings of suthority, and to the
dicta of judges who have tried similar questions: not that I
mean to say for one moment that it is a question of law ; on
the contrary, the question to be decided by you is a question
of fact, a question of common sense and belief. The whole
question will turn upon this: — if you believe the prisoner
at the bar at the time he committed this act was not a re-
sponsible agent — if you believe that when he fired the pistol
he was incapable of distinguishing between right and wrong
— if you believe that he was under the influence and con-
trol of some discase of the mind which prevented him from
being conscious that he was committing a crime — if you
belicve that he did not know he was violating the law both
of God and man, then, undoubtedly, he is entitled to your
acquittal. But it is my duty, subject to the correction of
my lord and to the observations of my learned friend, to tell
you that nothing short of that will excuse him upon the prin-
ciple of the English law. To excuse him, it will not be suf-
ficient that he laboured under partial insanity upon some
subjects — that he had a morbid delusion of mind upon some
subjects, which could not exist in a wholly sane person; that
is not enough, if he had that degree of intellect which enabled
him to know and distinguish between right and wrong, if he
knew what would be the effects of his crime, and consciously
committed it, and if with that consciousness he wilfully com-
mitted it. I shall be able to show you, Gentlemen, with
regard to the authoritics upon this point, that observations
have been made to the effect that they bave attempted to
define the law too strictly. But such observations were
made without regard to the object of those authorities. It
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office of Lord Chancellor, and who was deputed, I believe,
by the law officers of the Crown to conduct the case in the
Hcuse of Lords), after referring to the doctrine as laid down
by Lord Hale, said, ¢ My Lords, the result of the whole
reasoning of this wise judge and great lawyer (eo far as it is
immediately relative to the present purpose) stands thus: —
If there be a total permanent want of reason, it will acquit
the prisoner ; if there be a total temporary want of it when
the offence was committed, it will aoquit the prisoner; but
if there be only a partial degree of insanity mixed with a
partial degree of reason — not a full and complete use of
reason, but (as Lord Hale carefully and empbatically ex-
presses himself) a competent use of it sufficient to have re~
strained those passions which produced crime — if there be
thought and design, a faculty to distinguish the nature of
actions, to discern the difference between moral good and evil ;
then, upon the fact of the offence proved, the judgment of
the law must take place. My Lords, the question therefore
must be asked, is the noble prisoner at the bar to be acquitted
fromn the guilt of murder on account of insanity ? It is not
pretended to be a constant general incanity. Was he under
the power of it at the time of the offence committed? Could
he, did he, at that time, distinguish between good and evil ?*
Gentlemen, I believe that also to be a correct explanation
of the principles of the English law as applicable to such
cascs.”

After citing “ Russell on Crimes ” to the same effect, the
counsel procceded shortly to notice the cases of Arnold,
Bowler, and Hadfield.

¢ The first was tried at Kingston, before Mr. Justice Tracy,
for maliciously shooting at Lord Onslow. It appeared clearly
that the prisoner was to a certain extent deranged, and that
he had greatly misconceived the conduct of Lord Onslow ;
but it also appeared that he had formed a regular design, and
prepared the proper means of carrying it into effect. Mr.
Justice Tracy left the case to the jury, observing, ¢that
when a person has committed a great offence, the exemption
of insanity must be clearly made out before it is allowed ;
that it is not every kind of idle and frantic humour of a man,
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offence for which he stood charged, was or was not incapable
of distinguishing right from wrong, or under the influence
of any illusion in respect of the prosecutor which -rendered
his mind at the moment insensible of the nature of the act he
was about to commit, since in that case he would not be
legally responsible for his conduct. On the other hand, pro-
vided they should be of opinion that when he committed the
offence he was capable of distinguishing right from wrong,
and not under the influence of such an illusion as disabled
him from discerning that he was doing a wrong act, he would
be amcnable to the justice of his country, and guilty in the
eye of the law.’ The jury, after considerable deliberation,
pronounced the prisoner Guilty. Gentlemen, I find that
these principles are laid down by the judges; I do not know
that they can be refuted by my learned friend on the other
side; but the question is, whether, under all the circum-
stances, they must be applicable to the particular case under
consideration? There is, certainly, one other case to which
I should refer. It is not the authority of a judge; but it is
one of the most celebrated cases of the kind—I allude to the
trial of Hadfield, on a charge of high treason, for firing at
King George IIL. He was defended by Lord Erskine, who
made one of the most eloquent and able speeches, probably,
that was ever delivered at the bar; and he entered at that
time much into the law of insanity, and the nature of the
insanity that would excuse the prisoner. In that case, I
believe, no doubt could be entertained of the insanity of the
prisoner, and the Court, upon that ground, stopped the trial.
But in the course of that trial Lord Erskine said, ¢ The pri-
soner must be shown to labour under some delusion, and it must
also be shown that he committed the act in consequence of
that delusion.” That was the ground upon which Lord
Erskine put the defence. But, as was remarked by the
present Lord Chief Justice of the Court of Queen’s Bench,
the counsel for the prisoner would only state so much of the
law as was applicable to the defence of the prisoner; and I
cannot help thinking that there may be many cases in which
the prisoner may be excused from the consequences of a crime
that would not fall .under the description of Lord Erskine.
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or fifty names, and among them ¢ Chisnall and his family.’
There was also found among his papers an old summons about
a rate, at the foot of which he had written, ¢ This is the be-
ginning of an attempt against my life.’ Several medical
witnesses deposed to their belief that, from the evidence they
had heard, the prisoner laboured under that species of insanity
which is called monomania,” and that he committed the act
while under the influence of that disorder, and might not bo
aware that in firing the gun his act involved the crime of
murder. The obeervations of Lord Lyndhurst, who tried
the cause, appear to have been in perfect unison with the
law as laid down by former judges, especially Lord Mansfield.
Lord Lyndhurst, in summing up, told the jury, that ¢they
must be satisfied, before they could aoquit the prisoner on
the ground of insanity, that he did not know, when he com-
mitted the act, what the effect of it, if fatal, would be, with
reference to the crime of murder. The question was, did he
know that he was committing an offence against the laws of
God and nature?’ HHis lordship then referred to the doctrine
Iaid down in Bellingham’s case by Sir James Mansfield, and
expressed his complete accordance in the observations of that
learned judge, and, as I conceive, in accordance with the
correct principles of law. I have referred to these authorities
for the purpose of enabling you, Gentlemen of the jury, to
judge of the evidence which will beyond doubt be produced
on behalf of the prisoner, that you may compare the circum-
stances, and consider whether the prisoner at the bar was in
that state of mind which rendered him not responsible for
the crime he committed. But knowing the nature and
ohject of that evidence, I think I should not discharge my
duty to the public or to the Crown, if I did not lay before
you on my part what is known respecting the history of the
prisoner, and what is known of his conduct directly before
his apprehension. It is right I should tell you, at least, that
I do not mean to go into any observations which persons
may have particularly directed to the state of mind of indi-
viduals in similar circumstances, but to show in what way
the prisoner has conducted himself in his past life, the way in
which he managed his business, the mode and manner of his
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vigilant industry, but unfortunately does not amount to the exact
sum specified in your advertisement. If nothing less will do, I
will be sorry for it, but cannot help it; if otherwise, have the
goodness to write to me at your earliest convenience, and address
¢D.M. N.,’ 90, Clyde-street, Anderton’s frontland, top flat.’

¢“He then came to London in that same month, and I
shall call before you some of his friends and acquaintances
who had known him in Glasgow, and who met with him and
had various conversations with him, and with whom he walked
by the house of Sir Robert Peel ; particularly, evidence will
be given with regard to a conversation with the prisoner in
the month of November, 1842. He remained in London
from that time down to the period when he committed the
offence, in the month of January, and still lodged in Mrs.
Dutton’s house. Other persons at that time were acquainted
with the prisoner; these persons I will put into the witness-
box —persons conversant with his manners and habits, as
well as his landlady, in order that you may form an opinion
whether or not the prisoner was a responsible agent at the
time he committed the offence. On the other side, no doubt,
evidence will be offered to prove his insanity; and certainly
it is some consolation to me, in the discharge of a painful
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Mr. Drummond, after the pistol which wounded him was
fired, staggered from the effect of the shot, but did not fall.
He walked almost without assistance back to the banking-
house. A medical gentleman in the neighbourhood was sent
for, and, after a short time, Mr. Drummond was removed in
his own carriage to his private residence. For some time
hopes were entertained of his recovery, and that the wound
would not prove fatal; but, unfortunately, those hopes were
abortive. He lingered in great pain for some days, and died
on Wednesday, the 25th January.

The proof was equally clear that the life of this estimable
gentleman was taken deliberately but erroneously by a mis-
take of identity for Sir Robert Peel, to whom he bore in
figure a strong resemblance. For a fortnight before the
prisoner had been seen loitering and watching near the
Foreign Office, the Treasury, and Whitehall Gardens ; one
of the police having frequently noticed him in the neighbour-
hood. ¢ On the 13th I spoke to him, and asked him
whether he was waiting for any body, when he replied, that
he was waiting for a gentleman, and immediately walked
away in the direction of the Horse Guards. On the 20th
I again spoke to him, about ten o’clock in the ng.

was then standing on the last step leading to the  .acil
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asked him whether he knew Mr. Richardson, the super-
intendent of the Gorbals police? He said he did, and added
that he was considered a more clever man than Miller
(another police officer). I then asked him whether he came
over in the Princess Royal? He said he did not; he came
over in the Fire King. I asked him whether there was a
railway from Edinburgh to Glasgow? He told me there
was, and, as far as I recollect, said they were thirty or forty
miles apart. He also mentioned the fares, and I think he
said the fare was six shillings in the second-class carriage. I
told him that when I was going to Glasgow, I went on shore
at Grenock, and thence by rail to Glasgow ; that I went
through Paisley, and described the situation of the town to
him, and then asked him whether he had ever been there?
He said he had. I remarked that it was a great place for
shawls. He admitted that it was; that nearly all the in-
habitants were weavers, but he was soiry to say there were
a great many of them out of employ. I then asked him
whether he would take any refreshment, when he expressed
a wish to have some coffee, with which he was supplied. In
the course of conversation, I asked him whether Drummond
was & Scotch name? He answered that it was; that it was
the family name of the Earl of Perth, but the title had
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Why did you not have the morning conversation in the
presence of the constable ?—1I wish he had been present. I
had no motive for the conversation taking place in his absence.
I first mentioned the conversation at Bow Street.

Do you mean to swear that you had no motive lurking in
your mind when you asked him whether he intended to
make any statement before the magistrate ?—1I had no par-
ticular motive, but I imagined the responsibility was off my
shoulders after the caution I gave him on the previous night.

Was not the object of that interview to induce him to
make that statement? —1I did it for the purpose of letting
him know that I was ready to receive any communication he
thought proper to make.

Now, perhaps, you will tell me upon your solemn oath,
whether, when you made that observation to him, you did
not do so with the intention of extorting a confession from
him? —The remark was thoughtlessly made. I wanted to
turn the conversation, as I thought he was going to make a
full confession, and I did not wish to hear it.”

The prisoner’s signature to his statement at Bow Street, a
continuance of the former insane delusion, was then proved,
and the remarkable document read.
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" went out again. When he was ill, I observed that his head
appeared to be bad, and that he had much fever. When I
spoke to him about the Queen’s visit to Scotland, he seemed
to wish to avoid my questions. He was not in the habit of
looking people in the face, but always hung his head down.
He spoke quickly. His habits appeared to me to be very
penurious ; he had but one change of linen, and one change
of socks. I had no idea whatever that he was possessed of
such a large sum of money as 700l No person ever called
upon the prisoner while he lodged at my house. Whenever
he came home at night he went to bed immediately. He
never had a fire in his bed-room. He had no sitting-room.
I always considered the prisoner very sullen and reserved.
There were five other lodgers in my house. I sleep in the
room adjoining the prisoner’s room. I have heard him get
out of his bed at night, and I have heard him moan re-
peatedly, but it did not attract my attention, as I had
observed nothing peculiar about him. I never heard him
pacing the room of a night, but I have known him get out of
bed, and smoke a pipe. I thought the prisoner was a person
out of a situation with very small means. I attributed his
sullenness to his difficulty in obtaining a eituation. He had
mo books lying about his room. I gave him one religious
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a member of a Socialists’ society, and shake hands with him.
I had occasionally some conversation with the prisoner about
politics. He used to express himself warmly, but I cannot
tell his expressions. The impression on my mind was »

Mr. Cockburn. 1 object to the witness detailing his im-
pressions or surmises. He should define the words and con-
duct of the prisoner which gave rise to those impressions.

Lord Chief Justice Tindal. He may state, generally, what
his opinion was of the conduct and appearance of the pri-
soner.

« He used to speak in favour of the suffrage, but never
defined any thing particularly ; he never said how the exten-
sion was to be effected.”

Cross-examined by Mr. Clarkson. When I asked him for
the penny, which was for the book he borrowed from the
library, he stared, and gave me a look with his eyes which
made them look more staring and glazed like than before.

Dr. Douglas confirmed this statement. “Iama surgeon,
residing at Glasgow, and am in the habit of giving lectures
on anatomy. I recognise the prisoner as having been a
student of mine last summer. I had opportunities of speaking
to him almost every day. I merely spoke to him on the
subject of anatomy, and he spoke to me on the same subject.
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After a short consultation between the learned Judges,

Lord Chief Justice Tindal said, that, whatever might be
the consequences, the Court would at once adjourn the pro-
ceedings ; as the learned counsel had intimated that he did
not feel he could, in his present state, do justice to the
prisoner.

Mr. Cockburn assured the Court, that he not only spoke
with great pain, but he felt that, if he proceeded, he should
not be able to address the jury at the length the importance
of the case required.

The sheriff’s summoning officer, Mr. Hemp, and two of
the ushers of the court, were then, by direction of the Court,
sworn in the usual form to take charge of the jury, and the
prisoner was removed from the bar.

On the following morning the trial was resumed at nine
" o'clock ; and Mr. Cockburn, fresh and invigorated, addressed
the jury in defence. His speech may be classed amongst the
highest efforts of forensic eloquence, at once argumentative
and pathetic, leading the reason captive and swaying the
pnssions, fathoming the mysteries of a clouded intellect, and
unlocking the fountains of human sympathy. In pursuing
that almost indivisible line, which divides perfect and partial
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Yet do I not complain. When I bear in mind how deeply

the horror of assassination is stamped on the hearts of men,

above all, on the characters of Englishmen, — and believe me,

there breathes no one on God’s earth by whom that crime is

more abhorred than by him who now addresses you, and who,

deeply deploring the loss, and acknowledging the goodness —

dwelt upon with such touching eloquence by my learned

friend — of him who in this instance has been its victim,

would fain add, if it may be permitted, an humble tribute to

the memory of him who has been taken from us, — when I

bear in mind, I say, these things, I will not give way to one

single feeling—1I will not breathe one single murmur— of

complaint or surprise at the passionate excitement which has

pervaded the public mind on this unfortunate occasion. But

I shall, I trust, be forgiven, if I give utterance to the feelings

of fear and dread by which, on approaching this case, I find

my mind borne down, lest the fierce and passionate resent-

ment to which this event has given rise, may interfere with

the due performance of those sacred functions which you are

now called upon to discharge. Yet, Gentlemen, will I not

~ive way to feelings of despair, or address you in the language
espondency. I am not unmindful of the presence in
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suffering, human nature can be subjected — the deprivation
of that reason, which is man’s only light and guide in the in-
tricate and slippery paths of life, will absolve him from his
responsibility to the laws of God as well as to those of man.
The law, then, takes cognizance of that disease which ob-
scures the intellect, and poisons the very sources of thought
and fecling in the human being — which deprives man of
reason, and converts him into the similitude of the lower
animal — which bears down all the motives that usually
stand as barriers around his conduct, and bring him within
the operation of the Divine and human law — leaving the un-
happy sufferer to the wild impulses which his frantic imagin-
ation engenders, and that urge him on with ungovernable
fury to the commission of acts which his better resson, when
yet unclouded, would have abhorred. The law, therefore,
holds that a human being in such a state is exempt from legal
responsibility and legal punishment ; to hold otherwise would
be to violate every principle of justice and humanity. The
principle of the English law, therefore, as a general propo-
sition, admits of no doubt whatsoever. But, at the same
time, it would be idle to contend that, in the practical appli-
cation of this great principle, difficulties do not occur. And
therefore it is, that I claim your utmost attention whilst I
lay before you the considerations which present themselves
to my mind upon this most important subject. I have al-
ready stated to you, that the defence of the accused will
rest upon his mental condition at the time when the offence
was committed. The evidence upon which that defence is
founded, will be deserving of your most serious attention.
It will not be evidence vague, indefinite, and uncertain,
as that for the prosecution, but positive and precise. It will
be the evidence of persons who have known the prisoner from
his infancy — of parties who have been brought into close
and intimate contact with him — it will be the evidence of
his rclations, his friends, and Lis conncctions; but as the
evidence of near relations and connections is always open
to suspicion and distrust, I rejoice to eay that it will consist
also of the statements of persons whose testimony will be be-
yond the reach of all suspicion or dispute. Gentlemen, I will
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those ages — was pursued towards those whom it had pleased
Heaven to visit with the heaviest of all human afflictions,
and who were therefore best entitled to the tenderest care
and most watchful kindness of their Christian brethren — it
is but as yesterday, I say, that that system has been changed
for another, which, thank God! exists to our honour, and to
the comfort and better prospect of recovery of the unfortu-
nate diseased in mind! It is but as yesterday that darkness
and solitude — cut off from the rest of mankind like the
lepers of old — the dismal cell, the bed of straw, the iron
chain, and the inhuman scourge, were the fearful lot of those
who were best entitled to human pity and to human sym-
pathy, as being the victims of the most dreadful of all mortal
calamities. This state of things has passed, or is passing fast
away. But in former times when it did exist, you will not
- wonder that these unhappy persons were looked upon with
a different eye. Thank God! at last, though but at last,
humanity and wisdom have penetrated, hand in hand, into
the dreary abodes of these miserable beings, and whilst the
one has poured the balm of consolation into the bosoms of
the afflicted, the other has held the light of science over our
hitherto imperfect knowledge of this dire disease, has asger-
tained its varying character, and marked its shade
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wretched inmates of the mad-houses whom chains and stripes,
cold and filth, had reduced to the stupidity of the idiot, or
exasperated to the fury of a demon. Those nice shades of
the discase, in which the mind, without being wholly driven
from its propriety, pertinaciously clings to some absurd delu-
gion, were cither regarded as something very different from
real madness, or were too far removed from the common gaze,
and too soon converted by bad management into the more
active forms of the disease, to enter much into the general
idea cntertained of madness. Could Lord Hale bave con-
templated the scenes presented by the lunatic asylums of
our own times, we should undoubtedly bave received from
him a very different doctrine for the regulation of the decisions
of after generations.”

Mr. Cockburn then heartily commended the subdivisions of
insanity which Erskine had so picturesquely pencilled out in
his defence of Iadfield, especially that class ¢ where imagin-
ation (within the bounds of the malady) still holds the most
uncontrollable dominion over reality and fact ; and these are
the cases which frequently mock the wisdom of the wisest in
Jjudicial trials; because such persons often reason with a sub-
tlety which puts in the shade the ordinary conceptions of
mankind. Their conclusions are just and frequently pro-
found; but the premises from which they reason, when within
the range of the malady, are uniformly false — not false
from any defect of knowledge or judgment, but because a
delusive image, the inseparable companion of real insanity, is
thrust upon the subjugated understanding, incapable of resis-
tance because unconscious of attack. Delusion, therefore,
when there is no frenzy or raving madness, is the true
character of insanity.”

This definition is untrue. In moral ineanity, one portion of
the man’s nature is often in arms against the other, so that
the uncontrollable appetite for murder, and the most intense
horror of the crime, shall be present in the same individual.
Mr. Cockburn sought, however, to deduce from Erskine's
theory the conclusion so favourable to his client, that insanity
and delusion are inscparable. If they are, then every act
done in conscquence of a delusion is neccssarily an act of
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occupied under him; but his estate being in trust, Johnson
was supported by the trustees in his possession. There
were also some differences respecting coal-mines, and in con-
sequence of both transactions Lord Ferrers took up the most
violent resentment against him. Let me here obeerve,’ con-
tinues Lord Erskine, ¢that this was not a resentment founded
upon any illueion ; not a resentment forced upon a distem-
pered mind by fallacious images, but depending upon sotual
circumstances and real facts; and acting like any other man
under the influence of malignant passions, he repeatedly
declared that he would be revenged on Mr. Johnson, par-
ticularly for the part he had taken in depriving him of a
contract respecting the mines. Now, suppose that Lord
Ferrers could have showed that no difference with Mr. John-
son had ever existed regarding his wife at all, that Mr. John-
son had never been his steward, and that he had only, from
delusion, believed so when his situation in life was quite dif-
ferent. Suppose, further, that an illusive imagination had
alone suggested to him that he had been thwarted by John-
son in his contract with these coal-mines, there never having
been any contract at all for coal-mines; in short, that the
whole basis of his enmity was without any foundation in
nature, and had been shown to have been a morbid image
imperiously fastened upon his mind. Such a case as that
would have exhibited a character of insanity in Lord Ferrers,
extremely different from that in which it was presented by
the cvidence of his peers. Before tkem he only appeared as
a man of turbulent passions, whose mind was disturbed by no
fallacious images of things without existence, whose quarrel
with Johnson was founded upon no illusions, but upon existing
facts, and whose resentment proceeded to the fatal consum-
mation with all the ordinary indications of mischief and malice,
and who conducted his own defence with the greatest dexterity
and skill. 'Who then could doubt that Loord Ferrers was a
murderer 7 When the act was done, he said, ¢ I am glad I have
done it. He was a villain, and I am revenged;’ but when he
afterwards saw that the wound was probably mortal, and that
it involved consequences fatal to himself, he desired the sur-
geon to take all possible care of his patient; and, conscious of
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sense of shame and sorrow that such a decision as was there
come to, should ever have been resolved upon by s British
jury, or sanctioned by a British judge. What, when I re-
member that in that case Mr. Warburton, the keeper of a
lunatic asylum, was called and examined, and that he stated
that the prisoner Bowler had, some months previously, been
brought home apparently lifclees, since which time he had
perceived a great alteration in his conduct and demeanour ;
that he would frequently dine at nine o'clock in the morning,
cat his meat almost raw, and lie on the grass exposed to rain;
that his spirits were so dejected that it was necessary to
watch him lest he should destroy himself, —when I remember
that it was further proved, in that case, that it was charao-
teristic of insanity occasioned by epilepsy for the patients to
imbibe violent antipathies against particular individuals, even
their dcarest friends, and a desire of taking vengeance upon
them, from causes wholly imaginary, which no persuasion
could remove, and yet the patient might be rational and col-
lected upon every other subject, — when I also recollect that
a commission of lunacy had been issucd, and an inquisition
taken upon it, whereby the prisoner was found to have been
insane from a period anterior to the offence,— when all these
recollections cross my mind, I cannot help looking upon that
case with feclings bordering upon indignation. But, Gen-
tlemen, I rejoice to say — because it absolves me from the
imputation of presumption or arrogance in thus differing
from the doctrines laid down in that case by the learned
judge, and adopted by the jury — that in the view which I
have taken of it I am borne out by the authority of an
English judge now living amongst us—a judge who is, and
I trust will long continue to be, one of the brightest orna-
ments of a profession which has, through all times, furnished
such shining examples to the world. I refer, Gentlemen, to
Mr. Baron Alderson, and the opinion that learned judge
pronounced upon Bowler’s case on the recent trial of Oxford
in this court; and I must say that I think, if the attention of
my learned friend the Solicitor-General had been drawn to
that case,— if he had heard or read the observations made by
Mr. Baron Alderson on that occasion, he would not now
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ment, by which he would have an opportunity of making a
public statement of his grievances, and obtaining a triumph,
which he never doubted, over the Attorney-General; these
were all delusions, as wild and strange as those of seven-
eighths of the inmates of any lunatic asylum in the land.
And so obvious were they, that though they had not the aid
of an Erskine to press them upon the attention of the jury,
and though he himself denied the imputation of insanity, the
government, as if virtually acknowledging their existence,
contended for his responsibility on very different grounds.’ . . .
That which you have to determine is, whether the prisoner
at the bar is guilty of the crime of wilful murder. Now, by
¢ wilful * must be understood, not the mere will that makes a
man raise his hand against another; not a blind instinct that
leads to the commission of an irrational act, — because the
brute creation, the beasts of the field, have, in that sense, a
will; — but by will, with reference to human action, must be
understood the necessary moral sense that guides and directs
the volition, acting on it through the miedium of reason. I

quite agree with my learned friend, that it is a question
.

* Ray's Med. Jurisp., p. 29, sect, 15.
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patient of the knowledge of the true disposition of things
about him, and of the discernment of friend from foe, and
gives him up to the impulse of his own distempered fancy,
divested of all self-government or control of his passions.
Whether it should be added to the description that he must
have lost all knowledge of good and evil, right and wrong,
is a more delicate question, and fit, perhaps, to be resolved
differently, according to the sense in which it is understood.
If it be put in this sense in a case, for instance, of murder —
did the panel know that murder was a crime? would he
have answered yes to the question, that it is wrong to kill
a neighbour ? — this is hardly to be reputed a just criterion of
such a state of soundness as ought to make a man accountable
in law for his acts. Because it may happen to a person, to
answer in this way, who yet is so absolutely mad as to have
lost all true observation of facts, all understanding of the
good or bad intention of those who are about him, or even
the knowledge of their persons. But if the question is put
in this other and more special sense, as relative to the act
done by the panel, and his understanding of the particular
tuation in which he conceived himself to stand, —did he at
‘noment understand the evil of what he did? was he
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impressed with the consciousness of guilt and fear of punish-
ment ? — it is then a pertinent and a material question, but
which cannot, to any substantial purpose, be answered, with-
out taking into consideration the whole circumstances of the
situation. Every judgment in the matter of right and wrong
supposes a cage, or state of facts, to which it applies. And
though the panel may have that vestige of reason which may
enable him to answer in the general, that murder is a crime,
yet if he cannot distinguish his friend from his enemy, or a
benefit from an injury, but conceives everything about him
to be the reverse of what it really is, and mistakes the illusions
of his fancy for realities in respect of his own condition and
that of others, those remains of intellect are of no use to him
towards the government of his actions, nor in enabling him
to form a judgment on any particular situation or conjunc-
tion of what is right or wrong with regard to it; if he does
not know the person of his friend or neighbour, or, though he
do know him, if he is possessed with the vain conceit that he
is come there to destroy him, or that he has already done him
the most cruel injuries, and that all about him are engaged
in one foul conspiracy to abuse him, as well might he be
utterly ignorant of the quality of murder. Proceeding as it
does on a false case or conjuration of his own fancy, his
judgment of right and wrong, as to any responsibility that
should attend it, is truly the same as none at all. It is,
therefore, only in this complete and appropriated sense, as
relative to the particular thing done, and the situation of the
panel’s feelings and consciousness on that occasion, that this
inquiry concerning his intelligence of moral good or evil is
material, and not in any other or larger sense.’

¢ This, Gentlemen, I take to be the true interpretation
and construction of the law. The question is not here, as
my learned friend would have you think, whether this in-
dividual knew that he was killing another when lre raised
his hand to destroy him, although he might be under a
delusion, but whether under that delusion of mind he did
an act which he would not have done under any other cir-
cumstances, save under the impulse of the delusion which he
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subjects —it may be that he was competent to manage his
own affairs, that he could fulfil his part in the different
relations of life, that he was capable of transacting all
ordinary business. I grant it. But admitting all this, it
does not follow that he was not subject to delusion, and
insane. If I had represented this as the case of a man
altogether subject to a total frenzy —that all traces of human
reason were obliterated and gone — that his life was one
perpetual series of paroxysms of rage and fury, my learned
friend might well have met me with the evidence he has
produced upon the present occasionj but when I put my
case upon the other ground, that of partial delusion, my
learned friend has been adducing evidence which is altogether
beside the question. I can show you instances in which a
man was, on some particular point, to all intents and
purposes mad — where reason had lost its empire —where
the moral sense was effaced and gone — where all control, all
self-dominion, was lost for ever under one particular delusion;
and yet where, in all the moral and social relations of life,
there was, in all other respects, no neglect, no irrationality
— where the man might have gone through life without his
infirmity being known to any, except those to whom a
knowledge of the particular delusion had been communicated.
My learned friend has remarked upon the silent design and
contrivance which the prisoner manifested upon the occasion
in question, as well as upon his rationality in the ordinary
transactions of life, - But my friend forgets that it is an
established fact in the history of this disease, perhaps one of
its most striking phenomena, that a man may be mad, may
be under the influence of a wild and insane delusion,— one
who, all barriers of self-control being broken down, is driven
by frenzied impulse into crime,—and yet, in carrying out
the fell purposes which a diseased mind has suggested, may
show all the skill, subtlety, and cunning, which the most
intelligent and sane would have exhibited. In the present
case, my learned friend the Solicitor-General has told you,
that the prisoner watched for his victim, haunted the neigh-
bourhood of the government offices, waited for the moment
to strike the blow, and throughout exhibited a degree of
VOL. I. BB
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relations of subsisting things around him in their true light,
and, though possessed of moral perception and control in
general, may become the creature and the victim of some
impulse so irresistibly strong as to annihilate all poesibility
of self-dominion or resistance in the particular instance ; and
this being so, it follows, that if, under such an impulse, a
man commits an act which the law denounces and visits with
punishment, he cannot be made subject to such punishment,
because he is not under the restraint of those motives which
could alone create human responsibility. If, then, you shall
find in this case that the moral sense was impaired, that this
act was the result of a morbid delusion, and necessarily con-
nects itself with that delusion ; if I can establish such a case
by evidence, so as to bring myself within the interpretation
which the highest authorities have said is the true principle
of law as they have laid it down for the guidance of courts
of law and juries in inquiries of this kind, I shall feel per-
fectly confident that your verdict must be in favour of the
prisoner at the bar.”

Mr. Cockburn then related shortly the distressing facts he
was prepared to prove; and continued,—¢ He gave up his
business, from which he was deriving considerable gain.
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question pat by the poet of old received a melancholy re-

sponse, —
« ———— Puatrin quis exul
Se quoque fugit?®
What exile from his country’s shore emn from bimseelf cscupe ?

When lie left his own country he visited England, and then
France: but nowhere was there a ¢ resting-place for the sole
of his foot.' Wherever he went, his diseased mind carried
with him the discased productions of its own perverted nature.
Wherever he was, there were his fancies; there were present
to his mind his imaginary persecutors. When he planted
his fout on the quay at Boulogne, there he found them. No
wooncr was he landed on a foreign soil, than there were his
visionary enemies around him. Again he fled from them,
and again returned to his native land. Feeling the impossi-
bility of escape from his tormenters, what course did he
pursue? When he found it was impossible to go anywhere
by night or by day to effect his escape from those beings
which his disordered imagination kept hovering around him,
what does he? What was the best test of the reality of the
delusion?  That he should act exactly as a sane man would
have done, if they had been realities instead of delusions.
And there is my answer to the fallacious test of my learned
friend the Solicitor-General. He did so act; he acted as a
eanc man would have done, but he manifested beyond all
doubt the continued existence of the delusions. He goes to
the authorities of his native place, to those who could afford
him protection, and with clamours intreats and implores them
to defend him from the conspiracy, which he told them had
been entered into against his happiness and his life. I shall
show you that six or eight months ago this man came to Mr.
Turner and introduced himself to him as the son of an old
member of his congregation. At first he was perfectly tran-
quil; ms long as the fatal topic was not touched upon, his
manner was calm and collected as was his wont. But Mr.
Turner will tell you, that when he began upon the fatal
subject which formed the main feature of their conversation,
his manner became excited and wild, his gesticulation violent,
drops of sweat stood upon his brow, denoting the conflict and
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culated to excite, could bring for a single moment his dis-
passionate reason to bear upon the nature of the case,—
whose mind would not suggest that the act must be that of
a frenzied lunatic, and not of one possessed of his senses?
My learned friend says that, nevertheless, you are not to look
to the question of motive, and he appeals to history for in-
stances where fanaticism and enthusiasm have operated on
ill-regulated minds to induce them to commit similar crimes.
I might possibly object that these instances are not strictly
in evidence before you, but I will not adopt such a course.
I admit, that in order to understand the nature of insanity
aright, we must look beyond the evidence in the particular
case. I will travel, therefore, with my learned friend be-
yond the facts now before you, and will turn to history in
order to aid our judgment. I concede to him that fanaticism
and enthusiasm operating on ill-regulated minds have pro-
duced similar disastrous results on former occasions. But
look at the mode in which those motives operated on the
minds of the criminals. The religious fanatic sharpened his
steel against his sovereign’s life, because he was told by a
fanatical priesthood that he was doing a service to God and
to religion — that he was devoting himself by that act to the
maintenance of God’s religion, and that while incurring an
earthly martyrdom, he was also ensuring to himself an ever-
lasting reward. Again, I admit that political enthusiasm
has urged on others to similar crimes. Why? Because
they acted under the belief that in some great emergency,
while they were sacrificing the moral law, they were en-
suring the welfare of their country. They were impelled by
fanaticism in another form, by political enthusiasm, by mis-
directed and ill-guided notions of patriotism. Political en-
thusiasm! Where in this case is there a single trace of the
existence of such a sentiment in the mind of the assassin?
Where has the evidence for the prosecution furnished you
with a single instance of political extravagance on the part
of this man? Is he shown to have taken a strong and active
part in political matters? Did he attend political meetings ?
Is he shown to have been a man of ill-guided, strong, and
enthusiastic political sentiments? There is not a tittle of
BB 4
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proving its existence. On the contrary, it appears that this
man, being a man of thinking mind (perhaps too much so),
though he would occasionally speak on politics as on other
grave matters, was of very moderate political opinions; —
that so far from being a man likely to abet violence on the
score of political opinion, he denounced in the strongest terms
the extragavant views and opinions of the Chartist and Radical
leaders. And when you tell me, in answer to the remark that
there was no visible motive in the prisoner for shooting Mr.
Drummond, that he was mistaken in his victim, and that his
blow was intended for Sir Robert Peel, I will prove to you
that so far from his entertaining any animosity towards that
distinguished statesman, he has been heard to speak of him in
terms of respect — with a warm panegyric of his talents, he
having heard him speak once when admitted to the gallery of
the House of Commons, and that he has declared his opinion
that Sir Robert Peel was or would live to become a very
great man. And this brings me to the question, whether or
not the delusion under which the prisoner previously laboured
existed in his mind at the time the act was done with which
he now stands charged, and in truth was the cause of that
act? I have already laid before you circumstances (and they
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employed by the Crown have not been called? Why, my
learned friend has now beside him, within his arm’s reach,
two of the medical gentlemen sent by the government, and
he has not dared to call them. My learned friend knew
(because their opinions have been communicated to the go-
vernment and to my learned friend) that the man was mad,
and in justice to the public and to the prisoner those gentlemen
ought to have been brought forward. There will not be left
a shadow of doubt that this was no simulated insanity, but a
real delusion, by which the prisoner was deprived of all pos-
gibility of self-control, and which left him a prey to violent
passions and frenzied impulses. I know there has been much
said of the danger of admitting a defence of this kind. I do
not dispute it—it is a defence at which it is the province of
a court and jury to look with care. True, it is a defence
easily made, but it is a defence which the sagacity of courts
and juries prevents being too easily established. If an of-
fender should first suggest insanity as a defence after the
perpetration of a crime, the eye of suspicion would naturally
vegt upon such a defence. Here, however, there can be no
e for saying there is the slightest reason to believe
ras a case of feigning and simulation, when I shall
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rate and impartial judgment, which is, that the prisoner is
labouring under morbid insanity, which takes away from him
all power of self-control, and that he is not responsible for his
acts. When I have proved these things, I think the defence
will be complete. I do not put this case forward as one of
total insanity—it is a case of delusion, and I say so from sources
upon which the light of science has thrown its holy beam.

“I think, Gentlemen, I have sufficiently dwelt upon the
authorities which can throw light on this inquiry. I trust
that I have satisfied you, by these authorities, that the disease
of partial insanity can exist—that it can lead to a partial or
total aberration of the moral senses and affections, which
may render the wretched patient incapable of resisting the
delusion, and lead him to commit crimes for which morally
he cannot be held to be responsible, and in respect of which,
when such a case is established, he is withdrawn from the
operation of human laws. I proceed now to lay the evidence
before you. In doing so, I shall give my learned friend the
Solicitor-General the opportunity of a reply. In this case
it will be of considerable advantage, for he will have the op-
portunity of addressing you, and commenting on the evidence
after all shall have been given; whereas I can only anti-
cipate what it may be. Many facts may be spoken to by
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Daniel M‘Naughton, the father of the prisoner, was then
called, and gave his evidence so fairly, without any apparent
wish to colour or exaggerate the real facts, as to raise a strong
impression of his speaking the exact truth. He was a turner
at Glasgow, and stated that the prisoner, his natural son, had
worked with him as journeyman for three years, had been
then apprenticed, and settled in business on his own account.
He was of steady, temperate habits. ¢ After he went into
business, I did not see him so often, although I saw him then
frequently. He seemed to me more distant than formerly,
but I knew of no reason for his being so. He would fre-
quently pass me in the street, and not speak to or notice me.
About two years ago I recollect the prisoner calling at my
 house, and, upon seeing me, he expressed a wish to have an
interview in private. We went into a room alone, and he
then told me that various persecutions had been raised against
him, and begged that I would speak to the authorities of the
town upon the subject, in order to have a stop put to them.
He particularly mentioned the name of Mr. Sheriff Alison,
as one of the persons I was to speak to. I asked who the
persons were that persecuted him, and he told me that Mr.

heriff Alison knew all about it. I told him I was ex-
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witness promised to call, but did not, scarcely knowing what
to say, and was strongly censured by the prisoner for not
being true to his word. I saw nothing more of him for a
considerable time, and I then accidentally met him on the
road, a short distance (about four miles) from Glasgow. We
had a conversation for upwards of an hour, and the chief
topic was the persecution he was enduring; he repeated the
assertions respecting the spies, and complained of his being
followed and annoyed by them wherever he went; he de-
clared that he had used his utmoset endeavours to get rid of
them, but it was all in vain; he said he had left Glasgow,
and had gone to England, and even to France, to get rid of
them, but they still followed him; the moment he landed in
France, there they were also.  After that interview he ealled
upon me again, and requested that I would prevail upon the
authorities, particularly Sheriffs Alison and Bell, to put an
immediate stop to the persecution. On that occasion I
reasoned with him for some time on the folly and absurdity
of supposing that such a conepiracy existed against him, and
assured him that such was not the case; and I then thought
that the impression was effaced. He again spoke to me about
getting him a situation, and I promised I would do so. Be-
tween that interview and the month of September, he called
upon me scveral times, and always requested me to see the
authorities upon the subject. I never saw any of the civil
authorities, as I saw that he was labouring under some
extraordinary delusion, and therefore considered it quite un-
necessary.”

The cross-examination of the father by Sir William Follett
did not elicit anything material, either to shake his testimony
or the conclusion to which it led. ¢ I believe he went into
business for himself, because he felt dissatisfied at my not
letting him have a share in my little business.”

Solicitor-General. Did he ask you to take him into
partnership ? — Yes, he did: but I refused because I had
some younger children to provide for. After he went into
business we very scldom spoke. For a long time I think he
fancied that I was annoyed because he took some of my
business from me, which was not the case. We were not at
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immoderate fits of laughter without any cause whatever; at
other times he would moan. I never knew him to attend
any political meetings, or express suy extravagant political
opinions. When I last saw him he told me, in the course of
conversation, that when he was in London he went one night
to the House of Commons, and heard Sir Robert Peel, Lord
John Russell, and Mr O*Counell speak, and he expressed
himself highly delighted.”

Mr. Bodkin. What did he eay ?

Witness. He eaid he thought Sir Robert Peel had ar-
rived at what Lord Byron had esid of him, ¢ that he would
be somecthing great in the state;” he said he thought Lord
John Russell was very inferior as & speaker to Sir Robert Peel,
and that Mr. O‘Connell was inferior to both.

Did you ever hear him, either on that or any other oo-
casion, speak at all disrespectfully of Sir Robert Peel ? —
Certainly not.

Cross-ezamined by Mr. Adolphus. The ejaculations which
I have spoken of, and also the laughter, might have been
caused by the recollection of something he had previously
heard, and of which I was not aware.

Thie sudden violent laughter after a long fit of abstraction
or moody musing, was one of the insane traits attributed to
Oxford, and there can be no doubt that sudden, unrestrained,
causcless merriment, the yé\ws acBsoros, is a usual charac-
teristic of the insane.

John Hughes, a tailor at Glasgow, with whom the prisoner
lodged in the latter part of 1835, gave several instances of his
strange manner and behaviour. * He did not appear to be
fond of society, and scarcely ever spoke unless first spoken to,
and then his replies were quick and hurried, as if he wished
to avoid conversation. I also noticed that, when any person
spoke to him, if their eye caught his, he immediately looked
down to the ground, as if ashamed ; whenever he asked for
anything he appeared confused. Another reason I had for
wishing him to leave was in consequence of the infidel doctrines
he maintained, and the books of such a character which he
was in the habit of reading. I alwayshave family worship in
my house on Sunday, and generally in the week days. The
‘risoner mostly attended on Sundaye
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thing more about it. I also told him that if any person
ill-used him or elandered him I would have them punished,
as I considered his character was very good. He said he
would do so; aud added, that if he could once set his eyes
upon them, they should not be long in the land of the living.
After the conversation had continued for some time, he
became very much excited ; and, seeing that he was labouring
under some extraordinary excitement, I considered it prudent
to drop the subject. In oconsequence of that conversation

. I immediately came to the oonclusion that he was not in his
* right mind.

Cross-examined by Mr. Waddington. His habits were
rather eccentric.

Mr. Waddingtorn. What do you mean by ecoentric?—
Why, that he was very hard-working and penurious; he was
also eccentric in his dress. The last few times that I saw
him I noticed that he was not quite so cheerful as usual,
though he was generally sullen and reserved, and always
evinced a disposition to evade conversation.

That the mental disease of the prisoner gradually gained
strength and intensity was proved by Jane Patterson, with
whom he lodged in 1841. “1I obeerved something very
peculiar in his manner. His eyes presented a very strange
appearance. He looked wild and very different from what
he used to do. He was also very restless in his sleep. I
frequently heard him moan and groan in his sleep, and
sometimes he spoke as if disturbed. I told him he had
better stop away altogether; to which he replied that he
could not stop either in London or France, as he was con-
stantly haunted by a parcel of devils following him, and said
they were persons from Glasgow. He appeared then rather
angry. I spoke to him upon the subject several times after-
wards. I at length began to be afraid of him, and expressed
a wish for him to leave my house. He said he would leave
as soon as possible ; he could get situations anywhere, but it
was of no use, as they were all haunted with devils. On one
occasion, a few days before he left, which was in September,
I found some pistols in his room. I said, * What in the
name of God are you doing with pistols there?” He said he
was going to shoot birds with them. Y nexer eaw the pistols
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then made another statement of a precisely similar character,
but I told him that I ocould not render him any assistance,
and he then went away. I certainly concluded that he wae
not right in his intellects—that he was labouring under
some very extraordinary delusion, and I made a remark to
that effect to my clerk.”

This witness was not cross-examined.

Alexander Johnston, Esq., M. P. “He called upon me
about a twelvemonth ago (previous to which period I knew
nothing of him), and complained of being subjected to an
extraordinary system of persecution, and wished for my
advice as to the best method of getting rid of it. On subjects
of general business he talked very rationally, but with respect
to the particular business upon which be called upon me, he
said that he had for a considerable time been persecuted by
the emissaries of a political party, whom he had offended by
interfering in politics. He also complained of being attacked
through the newspapers, and said the persons of whom he
complained followed him night and day; that he could get
no rest for them ; that they had destroyed his peace of mind,
and what to do he really did not know. I reasoned with
him, and told him that I thought he must be mistaken;
assured him that nobody followed him about, and advised
him, if he received any annoyances, to apply to the captain
of police. He then said that he thought his persecutors
would be satisfied with nothing less than his life. When I
told him that I thought he was mistaken, be said that he was
quite certain that he was not. He assured me that he was
perfectly sound in his mind, and in good bodily health. He
then left me.

My. Clarkson. 'What was the impression left upon your
mind by that interview ?—1I certainly thought that what he
stated was his firm conviction. In about a week or ten days
the prisoner again called upon me, and he then told me that
his persecutors were still pursuing him, and wished me to
take some steps in order to deter them from so doing. I
again recommended him to go to the sheriff, and assured him
that if he was in reality annoyed as he had described, he
would be protected. I merely told him that in order to get
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his mind to the irresistible conclusion that M‘Naughton
was, in Scottish phrase, daft. “ I saw, by his anxious
manner, that he had something to communicate. I asked
him what he wanted, and he said that he had come to
consult me on a very delicate matter; and, after some
hesitation, said that he was the object of some persecution,
and added, that he thought it proceeded from the priests
at the Catholic chapel in Clyde Street, who were assisted
by a parcel of Jesuits. I asked him what they did to
him, and his reply was, that they followed him wherever
he went, and were never out of his sight, and when he
went into his bedroom he still found them with him. He
was perfectly calm and collected when he first came in, but
when he began to talk about the persecation, he became very
much excited ; and I then thought that he was daft. I saw
that he was extremely anxious upon the subject, and there-
fore told him to call again on the following Tuesday, and I
would see what could be done for him. He then went away.
‘When I again saw him, I told him that I had seen Miller,
who said it was all nonsense and there was nothing in it ; to
which the prisoner replied that Miller was a bad one, that he
saw it in his face, and he wanted to deceive both him and
me. Having again run on about the Catholics and the
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became more extensively diseased, laid & broad foundstion
for medical theories, and upon them wae built, by the mine
physicians and surgeons who confirmed each other’s theories,
a goodly superstructure of undoubted imsamity. Had the
workings of the troubled brain been as distinetly visible to
the eye as the labours of bees seen through a glass hive, they
could not have held the fact to be more demonstratively proved.
Positive beyond the poesibility of mistake, and infallible as
theologians, they explained all that might appear without the
aid of science inexplicable, and proved, as if they were stating
undoubted facts, an irresponsible delusion. Dr. E. T. Mouro,
who had devoted himself for thirty years to the subject of
lunacy, and had visited the prisoner in company with two
physicians selected by government, Dootors Sutherland and
Bright, to ascertain his state of mind, stated the substance of
the conversation, which he had committed to writing, and his
own positive opinion. * In reply to the questions put to him,
the prisoner said that he was persecuted by a system or crew
at Glasgow, Edinburgh, Liverpool, London, and Boulogne.
That this crew preceded or followed him wherever he went ;
that he had no peace of mind, and he was sure it would kill
him; that it was a grinding of the mind. I asked him if he
had availed himself of medical advice? He replied, that
- physicians could be of no service to him ; for if he took a ton
of drugs it would be of no servicc to him; that in Glasgow
he observed people in the streets pointing at him, and
spenking of him. They said, ¢ That is the man, he is a mur-
derer, and the worst of characters.” That everything was
done to associate his name with the direst of crimes. He
was toesed like a cork on the sea, and that, wherever he went,
in town or country, on sea or shore, he was perpetually
watched and followed. At Edinburgh he saw a man on
horseback watching him. That another person there nodded
to him, and exclaimed, ¢ That’s he;’ that he had applied to
the authorities of Glasgow for protection and relief. His
complaints had been sneered and scouted at by Sheriff Bell,
- who had it in his power to put a stop to the persecution, if
he had liked. If he had had a pistol in his poesession, he
would have shot Sheriff Bell dead as he sat in the court-
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whose mind was disordered on one point. An insane person
may commit an act similar to the one with which the prisoner
is charged, and yet be aware of the consequences of such an
act. The evidence which he had heard in court had not in-
duced him to alter his opinion of the case. Lunatics often
manifested a high degree of cleverness and ingenuity, and ex-
hibited occasionally great cunning in escaping from the con-
sequences of such acts. He saw a number of such cases
every day.

The cross-examination of Dr. Monro placed in still clearer
light his positive conviction that he could ascertain the nicest
shade of insanity,—that the shadowy hues of eccentricity
dissolving into madness could be palpably distinguished.

Solicitor-General. Do you mean to say, Dr. Monro, that
you could satisfy yourself as to a person’s state of mind by
merely going into a cell and putting questions to him? —1In
many instances I can; I will mention a case in point. A
short time back I was called in to examine a man who was
confined in Newgate under sentence of death. It was
thought that he had feigned insanity. After an attentive
examination, in conjunction with Mr. M‘Murdo, I at once
detected that his insanity was assumed, and such turned out
to be the fact. I had the satisfaction afterwards of hearing
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mania means. It is attended by an irresistible propensity to
thicve or burn, without being the result of particular motives.

Re-examined by Mr. Cockburn. You ssid, Dr. Monro,
that a person might labour under a particular form of insanity
without having his moral perceptions deranged. For illws-
tration—a man may fancy his lege made of giass. There is
nothing in that which could affect his moral feelings ? — Cer-
tainly not.

You have not the slightest doubt that M*Naunghton'’s moral
perceptions were impaired P— No.

Sir Alexander Morrison, who had seen the prisoner with
Dr. Monro, attested his conviction, as a matter of certainty,
that M‘Naughton was not responsible for his ot By an
excess of lenity the counsel for the permitted
these scicntific witnesses to depart from the ordinary reles of
evidence, to give their own conclusions from the facts proved,
and usurp the province of the jury.

The phyeician having averred that M‘Naughton was in-
sane, Mr. Clarkson asked without objection, —

After having heard the evidence adduced that day in court,
has your opinion undergone any alteration ?—1I am still of the
same opinion, that the prisoner was insane at the time he
committed the act with which he is charged.

The prizoner’s morbid delusions consisted in his fancying
himself subject to a system of persecutions? — Yes; that was
the peculiar cause of his insanity.

What effect had this delusion upon his mind?—It de-
prived the prisoner of all restraint or control over his actions.

Do you speak with any doubt upon the point ? — Not the
slightest.

Mr. M<Clure, surgeon, of Harley Street, was equally
positive. ¢ I consider, when he fired at Mr. Drummond, at
Charing Cross, he (the prisoner) was suffering from an hal-
lucination which deprived him of all ordinary restraint.”

Mr. Bodkin. Do you consider that his moral liberty was
destroyed ? — I do.

Dr. W. Hutchenson enforced with equal peremptoriness
his theory that delusions had deprived the prisoner of all
control over his actions; and that the deed of murder flowed
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not be properly discharging my duty to the Crown and to
the public, if I asked you to give your verdict in this case
against the prisoner. The Lord Chief Justice has intimated
to me the very strong opinion entertained by himself and the
other learned judges who havk presided here to-day, that the
evidence on the part of the defendant, and more particularly
the evidence of the medical witnesses, is sufficient to show
that this unfortunate man, at the time he committed the act,
was labouring under insanity ; and, of course, if he were so,
he would be entitled to his acquittal. I was anxious, how-
ever, to say, on the part of the Crown, that they have had no
object whatever but the attainment of public justice ; and I
believe I am right in saying that, on the part of the pro-
secution, every facility has been given to the defence. There -
i8 no wish, there can be no wish, on the part of the public
prosecutor, but that the ends of public justice shall be
attained ; and, certainly, when in the streets of this metro-
polis & crime of this sort was committed, it was incambent
on those who have the care of the public peace and safety to
have the case properly investigated. The safety of the lives
and persons of all of us requires that there should be such an
investigation. On the part of the Crown, I felt it my duty
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THE TRIAL

or

"ALEXANDER ALEXANDER,

CLAIMING THE TITLE OF

EARL OF STIRLING,

FOR THE CRIME OF FORGERY,

BRFORE THE HIGH COURT OF JUSTICIARY AT EDINDBURGH,

On Monday, April 29. 1839, and five following Days.

Judges present: Lord Meadowbank, Lord Mackenzie, Lord
Moncreiff, Lord Medwyn.

Counsel for the Crown: The Lord Advocate (Rutkerford),
the Solicitor-General (Jvory), Cosmo Innes, and Robert Handy-
side, Esquires, Advocates-Depute.

Counsel for the Pannel: Patrick Robertson, ‘Adam Anderson,
and John Inglis, Esquires, Advocates.

POPULATION, science, and crime have increased in the British
Isles within the second quarter of the present century more
rapidly than at any former period; the two last elements
of civil society bearing, it must be confessed, more than a
geometrical ratio to the preceding. Without attaching
too much importance to that most profound of prose ro-
mances, the ponderous volume of statistics, there can be no
doubt that offences against property have unduly multiplied
—that the skill in overtaking and detecting guilt can only
be paralleled by the ingenious devices with which unscrupu-
lous artificers of fraud seek to break with impunity the sixth
and eighth commandments. The first use to which the
electric telegraph on the Great Western Railway is said to
have been applied, was to announce the departure of a noted
pickpocket in one of the first-class carriages for Slough. In

DD 2
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tempted persons of comparative refinement, of cool head and
callous heart, to adventure on forbidden “ways of enriching
themselves at the expense of their neighbours, when failure
and detection would not involve their personal safety. Even
were this result of late merciful changes in our criminal code
certain instead of conjectural, it should not be deplored, for
the rights of property are subordinate to those of life, and
wealth is secured at too dear a cost if purchased by man ad-
judging fellow man to death.

Some of the comparatively modern cases, which attest the rise
of refined profligacy, deserve a passing notice, both on account
of the cleverness of the felonies, and the station of those who
committed them. Only a few years have passed since the Rev.
Dr. William Bailey addressed attentive congregations in Lon-
don, and was followed as an attractive preacher. He chanced
to read in the newspapers that a miser of the name of Smith
had died worth several hundred thousand pounds, that he had
no near relations, and could scarcely write his name. The
cupidity of Dr. Bailey was excited; he procured copies of
his signature, and in due time forwarded to the executors an
I O. U. and promissory note, both purporting to be signed by
Smith, to Miss Ann Bailey, of 45, Upper Arthur Street, Bel-
fast, for 28751, « for value received by me in cash advanced by.

her on loan to me. Witness: William Bailey, Clerk, LL.D.,
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nuity was rewarded with ample plunder, but quickly de-
tected. One of the convicted parties, Barber, who had borne
the character of a respectable attorney, has since received a
free pardon ; but, whether he was rightly condemned or not,
of the guilty participation of the others, and of a most in-
genious system of successful knavery long persevered in, there
can exist no doubt. Another solicitor, retired from practice,
was charged at the Central Criminal Court with forgmg s
will, by which his wife became entitled to large real estates.
The testator had put his name to an agreement, in pencil,
for the partition of some land in London. The paper on
which his signature was written had been covered with plans
of the property to be divided, in pencil. All these marks
were carefully rubbed out, and a supposed will written over
them, to which the name Barton Panton appeared subscribed.
The real signature remained, but to a wholly different sub-
ject-matter. The supposed fraudulent utterer of this will
was acquitted, but the will itself was afterwards set aside as
an imposture by the Privy Council. Even the highest court
of appeal, the House of Lords, has been profaned with an
audacious forgery. One of the claims to the Tracy peerage
was sought to be established by the production of a spurious
tombstone. Acting on the ingenious hint aflorded by the
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treaty of Utrecht in 1713, these provinces changed masters
several times, and were the subject of various negotiations
between England and France. It is not necessary here to
discuss the question, whether any descendant of the first
Earl of Stirling, even supposing his title to be clearly
established, would be competent still to assert a right to theee
colonial possessions. Twenty years after the death of the
last earl, a claimant of the title appeared in the person of
William Alexander, Surveyor-General of the state of New
Jersey, and afterwards a general in the American army. He
visited England in 1759-60, and employed in investigating
and promoting his claim the well-known Mr. Andrew Stewart,
the agent of the family of Hamilton, but failed to establish it.

The next claimant of the peerage was the pannel, son of
William Humphrys, Esquire, of the Larches, a respectable
merchant in Birmingham, who, having gone to France on
business during the short peace of 1802, was there detained,
with the other English visitors, by Napoleon, and died at
Verdun in 1807. His son had accompanied him, and was
also detained a prisoner at Verdun till the peace of 1814.
We are not informed whether this visit to France was the
cause or the result of the derangement and ruin of the family
affairs; but it appears that from that time the competency
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while, at the same time, the pannel had renounced the occu-
pation by which he had supported himself since his return
from France. His law proceedings, however, joined to the
confident statements published by him from time to time of
his certainty of success, and the very notoriety derived from
his frequent assertion and exercise of the rights of Peerage,
were all serviceable in enabling him to raise money. Ac-
cordingly, though he was reduced in 1829 to the greatest
distress, he soon afterwards left Worcester, and established
his family in London, where they remained for several years,
living in an cxpensive style. It is in evidence that he raised
by one agent loans to the amount of 13,000L in about
eighteen months; and for the more convenient arrangement
of such transactions, he opened an office in Parliament Street,
and issued advertisements for the sale of territories in Canada,
and debentures on his American possessions. He sent in a
protest to Earl Grey against all interference by colonial
governments with his hereditary rights, and presented a
petition in 1832 to the House of Commons against the appli-
cation for the New Brunswick Company Bill as interfering
with the territories of the Earl of Stirling and Viscount
Canada. A select committee was appointed in March, 1832,
on the motion of the Earl of Rosebery, to inquire into the
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that he was heir male of the original Karl of Stirling ; but this
he did not pretend. The excerpt on which he founded his
claims, alleged to be a forgery, pretended to be taken from a
charter which operated a change in the destination, and was a
grant from the crown to William, first Earl of Stirling, “and
the heirs male of his body ; whom failing, to the eldest heirs
female, without division, of the last of such heirs male.” The
Crown officers contended that this was not a genuine but a
forged document, and made three startling propositions: —
that it was not the excerpt of any charter; that there never
was such a charter ; that there never could have been such a
charter. Each of these positions was proved by internal and
historical evidence. At the close of the document appeared
the words,  Gratis, per Signetum ” (free by the signet), with
an attestation clause: *In testimony whereof, to this our
present charter we have commanded our great seal to be
appended. Witnesses: the most Reverend Father in Christ,
and our beloved Counsellor, John, by the mercy of God
Archbishop of St. Andrew’s, Primate and Metropolitan of our
kingdom of Scotland, our Chancellor,” &c. Now these two
things could not possibly co-exist in any genuine document

! Report of the trial by Mr. Swinton, and also that by Mr. Turnbull,
Ivocates. .
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of reference was ever used by our legal writers. So deci-
dedly modern was this marking, that in a book of practice
which had passed through two editions, in the last only, and
that published since 1806, was the marking in question to be
found. Never was the truth of the aphoristic line more
strikingly proved,

« A little learning is a dangerous thing !*

Rarely have the tests of real learning been more successfully
applied, or attended with more convincing results. Another
most important branch of proof, the historical evidence relat-
ing to the pretended witnessing of this charter by Archbishop
Spottiswoode, appeared equally conclusive. The witnesses to
the forged document were given thus, if read from the En-
glish translation : — ¢ Witnesses, the most revered Father in
Christ, and our well beloved Councillor, John, by the mercy
of God, Archbishop of St. Andrew’s, Primate and Metro-
politan of our kingdom of Scotland, our Chancellor, our well
beloved Cousins and Councillors James, Marquis of Hamilton,
&c., the 7tk day of the month of December, in the year of God
1639, and of our reign the 15th year.® It was in the capacity
of chancellor of the kingdom, and, as such, keeper of the
greatseal, that the Archbishop of St. Andrew’s was made an
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civil action for the recovery of the title, honours, and lands,
the Lord Ordinary, Lord Cockburn, issued a note on the
10th of December, 1836, in which he pointed out two defects
in the evidence of the alleged descent of the pannel.

¢ The defender states that he is the great-great-great-grand-
son of the first Earl of Stirling; and he explains the succes-
sive steps of his descent to be, that he is the son of Hannah
Alexander; who was the daughter of the Rev. John Alex-
ander; who was the son of John Alexander, called of Antrim,
in Ireland, because he at one time lived there; who was the
son of John Alexander, called of Gartmore, in Scotland,
because he married the heiress of that estate; who was the
son of the first Earl. In stating this pedigree he assumes,
and the pursuers concede, that in a question of service, under
the law of Scotland, he is not bound to prove the failure of
all intermediate heirs; but that unless the existence of some
prior heir be established, or at least pointed out, by the
pursuers, it is enough for him to show such a relationship as,
in the absence of such known or indicated heir, leaves the
right in him. °

¢ The pursuers do not question that he is the lawful son of
Hannah Alexander, nor that this lady was the daughter of






oA life, —to the absence of any preparation, or of sny motive
t, prepare, for s futare object. Bat the prospective manu-
facture of evidence, in the form of written statements, cal-
culated to establish particular facts, are only rendered the
more suspicious by their being made to assume a judicial
upjearance.

“ These documents, and much of the other evidence in this
cane, show that somebody was uneasy about this pedigree, even
in 1722, and was trying to correct its defects. The paper is
exposed to a degree of suspicion which makes it uneafe to
rely on this document. Lyner was eighty-four years old
when she deponed, and states only an unexplained assertion,
that Antrim was the son of Gartmore.

“ Hovenden's affidavit says, ¢ That he is intimately ac-
quuinted with the Rev. minister John Alexander, grandson,
and only male representative of John Alexander of Gartmore,
the fourth son of William, first Earl of Stirling, in Scotland ;
which said John Alezander was formerly of Antrim.’ This
in linble to the same obscrvation with the last document. It
morely contains the general assertion of the deponent, who
no doubt describes the pedigree agreeably to the wishes of
thoso who made him take the affidavit, but states no circum-
stance to warrant his opinion.
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such a stone; and by Mr. Cassidy, the clergyman, who had
been constantly there for the last twenty-seven years, and not
only never saw it, but being shown the inscription alleged to
be a copy of that on the tombstone of John Alexander, was
quite positive that no grave-stone in the vestibule or chapel
bore any such inscription.

¢ The defender’s object in examining Margaret MBlain and
Eleanor Battersby was to show that, independently of the
affidavits and of the tombstone, the filiation of the two John
Alexanders was known and believed upon other grounds.
Both speak from hearsay ; one from what the last Countess of
Mount Alexander told her, when she herself could not have
been older than fourteen. What reliance can be placed on
the recollection of a child as to names and relationships
uttered casually in her presence sixty-six years ago? The
other states she has heard her grandmother say that she heard
her father say, that the said Jobn of Antrim was come of
the Alexanders from Scotland, and was nearly related to the
Earl of Mount Alexander in Ireland: this hearsay of a
hearsay does not admit of being weighed.”

This acute and unanswerable judgment, demolishing the
whole of the claimant’s case and exposing its utter worthless-
ness, was delivered 10th December, 1836. Immediately after
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« The
words an extremely correct idea of the wonderful charter in ques-
tion. As to the copy of this charter, it is attested by the Keeper
of the Records (Parchiviste) and the Acadian witnesses, and must
be ir entire conformity with the Register of Port Royal. While
at Quebec, I had heard of the grants to the Earl of Stirling ; but
my friend M. Mallet was the first who procured me a perusal
of the charter. This extraordinary document extends over fifty
pages of writing, and the Latin any thing but classical ; still, as a
Canadian somewhat interested in its contents, I am bound to say,
that I read it from end to end with as much curiosity as satisfac-
tion. The late M. Mallet was a man whose good qualities and rare
understanding make us regret a death which snatched him so sud-
denly from his friends. He had foreseen that the copy would not
make the charter known in France. Hence he conceived the idea
of writing, on one of the beautiful maps of Guillaume Delisle, a
note which all the world might read with interest. Had he lived
long enough, he would bave added to this interest ; for he wished
to obtain information in England as to the then situation of the
descendants of the earl who obtained the grants; and all the infor-
mation which he might have received respecting them he would
have transferred to this very map. But, after all, with the two
documents which he has left to us, no person in France can ques-
tion the existence of such a charter.

“Lyons, April 6, 1707."

To add weight to these testimonials, an autograph of
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honour of acquainting you with any discovery which I may make.
“ 1 shall never forget, madam, your kindness towards me, or the
charms of the society which I always enjoyed at your house. While
I live I shall not cease to feel attached to you by the most respect-
ful devotion.”

Even these attestations were not thought sufficient, and
that of the good Archbishop of Cambray, Fénélon, was
added to the map two months after, according to the sup-
posed date, 16th October, 1707.

“ The friends of the late M. Ph. Mallet will doubtless read with
great interest this letter of a grandson of the Earl of Stirling’s.
M. Cholet of Lyons, setting out to-day, 16th October, 1707, on his
way home, will have the honour of delivering it to M. Brosette,
on the part of Madame de Lambert. To authenticate it, I have

written and signed this marginal note.
(Signed) “Fr. AR. Duc pE CAMBRAY.”

Even a greater than an archbishop was next introduced to
affix his imprimatur to this extraordinary series of documents.
¢« This note,” his Majesty Louis XV, is made to say, *“is
worthy of some attention under present circumstances; but
let the copy of the original charter be sent to me.” Each of
these remarkable writings on the map was charged as a forgery.

Further discoveries were made during the trial with regard
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the same impression the residence of the author is given, “Rue
des Cannettes.” This is the simple shape in which the title of
the map originally appeared in all the earliest impressions.
Afterwards, however, there was another edition, still thrown
off from the same copper, but with certain changes and
alterations, of which also a copy was produced. Delisle had
by this time become ‘ Premier Géographe du Roi.” Accord-
ingly, he effaces the original title, “ Géographe,” which had
been originally in the same line with his name, and inserts
his new title below, the words being crowded in betwixt the
lines. The residence is also changed; it is given, not as it
was before, but “Quai de ’Horloge, a I’Aigle d’Or.” So that
no fewer than three alterations occur in this copy— the
effacing of the original title and address, the substituting of
the new title, and the insertion of the new residence.

There was put in evidence the patent in favour of Delisle,
bearing date August 24th, 1718, conferring on him the office
of ¢ Premier Géographe du Roi,” * First Geographer to the
King.” ¢ This day &c. The King being in Paris, having au-
thentic proofs of the profound erudition of S. Guillaume De-
lisle, of the Royal Academy of Sciences, in the great number
of geographical works which he has executed for his use, and

~hich have been received with general approbation by the
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Esticnne also at Lyons, Flechier at Nismes in 1707, Fénélon
at Cambray, John Alexander at Antrim, the King at Ver-
sailles, all concern themselves about a matter which was to be
of no conceivable importance to any human being for a whole
century, and even then of none to any but the prisoner, to
supply certain unexpected blanks in the evidence of his
pedigree. 'Why was this grand machinery set in motion ?
Was it natural or was it necessary? Was there a dignus
vindice nodus? One would have thought, with names of
pereons of such eminence as Louis XV., Fénélon, and Flechier
attached to it, that there must have been some important
interest of one kind or other to serve. But no; the utmost
ingenuity could not suggest a tangible motive.
At the time Canada was a French colony ; and is there not
a moral impossibility in supposing that a Frenchman, M.
Mallet (more fortunate, it is to be hoped, than his namesake,
whom the genius of Charles Mathews has immortalised),
could anticipate the gallant achievement of Wolfe, and write,
¢ If the fate of war, or any other event, should replace New
France and Acadia under the dominion of the English, the
ly of Stirling would possess these two provinces, to the
f California ?” Was ever Frenchman so unpatriotic as
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of these. He paid for the map about a franc and & half”
(fifteen pence).

Hucues Francois Beaubis, a shoemaker, was also examined
in initialibus by Mr. Robertson, on the same objection, as it
by no means followed that the same sum was proper to be
given to persons in a different condition of life. He made
200 francs per month, and received 1000 francs per month,
and his expenses for coming to Scotland. As every witness
must sooner or later be paid his travelling expenses for coming
to the trial, it follows that he is not to be considered as dis-
qualified, or even suspected, if he has received a sum of money
adequate, and not more than adequate, for that purposee, either
from any of the public authorities or the private party injured.

The Lord Advocate distinguished the rule of law laid down
by Mr. Alison, as referring to witnesses resident in this
country. * This is a witness brought from France, who was
not obliged to obey any order of this court, and who must
receive what may be considered a reasonable inducement to
him to come here. The question is, whether an allowance at
the rate of 40 per month, from the time he may be detained
in this country, be such an excess of remuneration as to
corrupt his evidence, and induce your lordships not to allow
him to be examined.”
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in which they were not paid more than their expenses. And
where there is no compulsitor, I have no hesitation in saying
that there would not be the means of administering justice
if the testimony of a person in the situation of this witness
were not to be received in evidence. I think he is a far more
unexceptionable witness than if he had come here without
making such an arrangement.”

Lord Cockburn concurred entirely in every word that had
been said, and added: “ A country apothecary, who may be
a very poor man, generally gets two guineas a day when
called upon to give evidence in this court; but I should be
surprised to hear a counsel object to such a witness, — ¢ You
are paying him far too much; you are paying him at the rate
of 800l a year.’ Looking at the facts of the case, I am not
surc that this man has made a good bargain: I think a
judicious friend in Paris would have said to him, ¢ You had
better stay here than go to Sootland on such terms.’ But
whether this be so or not, there is an element in the case not
to be lost sight of ; namely, the fact that we have no power
over a foreign witness.”

The only wonder is, that such an objection should have
admitted of any doubt and difficulty. It was accordingly

relled. )
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of Canada. “ This will not only serve to enlighten the
judges, but also to convince them. If, my Lords, your judges,
raise any difficulties about this matter, as regards my name,
or the friendship which has united us since 1812, show them
first the works of your friend, and afterwards let them make
inquiries in France. I have lived in the Rue de Tournon
since 1795. I am a proprietor of houses and lands, and &
patented bookseller since 1810, established at Paris. In short,
I could have told you, I have had this map twenty-five
years ; but I ehould have told a falsehood, and never did &
falschood defile my lips.”

Stanislas Jacobs, geographical engraver, attached to the
Institute at Paris, who had made the preparing of fac-similes
of ancient writings his study, and M. Theulet, agreed that the
title of Delisle had been altered on the copper since 1718,
when he was appointed “ Premier Géographe du Roi.” The
change, they explained, is made sometimes by interpolation ;
but this interpolation only takes place on those maps, the date
of which is anterior to 1718. On those subsequent to 1718,
there is no interpolation, the words ¢ Premier Géographe
du Roi” being always regular with the other part of the title.

Can you say positively whether that impression of the map
(the one libelled on) existed before 1718 or not?—I am
assured, in my conviction, that this map could only have been
printed after the 24th of August, 1718.

You have no doubt whatever of that ?—1I have no doubt
whatever of this conviction.

Is it possible that any other operation, except one on the
copper of the map itsclf, could have been used to insert that
linc in the manner there done?—1I think that now-a-days,
when engravers possess means which were not known or in
use at the time this map was published, it might possibly be
done ; but the operation would be difficult, if not impossible.

Mr. Innes. Look at the writing on the back of the map
of Canads, signed “Ph. Mallet.” Is that such ink as you
have seen generally used ?—That is not such ink as is in
common use. It is not ink that has grown old. I think
it must have been composed to imitate ink turned old,
which assumes through age a brownish tint. The ink having
sunk has turned redder towards the edge of the letters. At
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The judges retired to consult together on the point raised.
On their return the judgment was thus announced by Lord
Mcadowbank. ¢ The Court are of opinion, that the counsel
for the pannel are entitled to prove the handwriting of
Thomas Conyers, and that, if it is proved, the attestation to
which it is appended may be read, but not to the effect of
proving the truth of any fact which it eets forth.”

Mr. Robertson. 1t is proof that Conyers signed this at-
testation,

Lord Cockburn. But not that he did so in good faith.

Mr. Robertson. Then if the attestation, though read,
proves nothing, I shall not trouble the Court with proving
the handwriting.

“I next tender certain letters from Mr. Banks to Lord
Stirling, and move that they now be read.”

The Solicitor-General. 1 understand my learned friend,
for the purpose of making an impression on the jury at a
future stage of these proccedings, to tender certain docu-
ments which he knows not to be evidence, and to throw upon
me the odium of their not being received. Now I say,
once for all, that it is far better, and will tend to the regu-
larity of procedure in this court, that we should stand upon
the strict rules of evidence.

Mr. Robertson. While my learned friend the Solicitor-
Gencral chooses to complain of my conduct, I make no
complaint of the way in which this case has been conducted
on the part of the prosccution. I have not tendered what I
knew to be incompetent evidence. After the decision to
which the Court had come in regard to the letters to Mr.
Lockbart, I knew that thesc letters would be rejected. But
I was bound to tender them on behalf of my client, and to
sec whether they would be objected to. The other party are
entitled to object to their being received, and they do object
to them. Your Lordships arec bound to reject them, if they
be inadmissible as legal evidence.

Lord Mecadowbank. The jury know their duty too well to
be in the least influenced by the apparent wish to produce
any documents which are held by the Court not to be ad-
missible as evidence, and which are not before them.

Most important evidence wea then sdduced to the high
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character of Mr. Alexander, and to the authenticity of the
writing on the map.

Mr. Josiah Corrie, solicitor, Birmingham, knew the late
Mr. Humphreys, the father of the pannel, who died in 1807.
He had been his agent ten years, and was employed to draw
his rents when he resided at Fairhill, now called The Larches,
near Birmingham. He proved his handwriting on the parch-
ment cover marked ¢ Some of my wife’s family papers.”
IIe was told by the late Mr. Humphreys, that some of the
JSamily papers had gone a-missing. He had known the
pannel for more than forty years: none could have a better
character.

On cross-examination, he spoke of his being at the head of
a highly respectable educational establishment at Worcester,
and had heard of his speculating in wine, — a somewhat in-
congruous union of characters. ‘I had all the documents,”
said the agent, “in my hands, and I exhibited them to Sir
VWilliam Rae, who was satisfied with them.” Mr. Humphreys
explained the grounds of his claim to the title. In 1815,
he said he had no documents, or no effectual documents, to
support his claims, which was the reason of my declining to
act for him then.

A Juryman. When was it that you first saw that docu-
ment called an excerpt of a charter? — I believe it was
when I exhibited it to Sir William Rae. I went to his house
along with Mr. Lockhart, and no question was raised by Sir
William Rae about it. I have a floating recollection of being
told that the excerpt came from the custody of a Mr.
Conyers; but whether immediately from his custody or not,
I cannot tell.

Mr. Charles Herald De Pages, attached to the Historical
department in the King's Library at Paris, and nephew to
the Marquis de Valfons, who had a collection of autographs,
brought sixteen different manuscripts, and a piece which was
given him by M. Villenave, as the handwriting of Louis XV.
s There is,” he said, “a great quantity of the handwriting
of Louis XYV. in the Royal Library of France!” He also
brought a number of autographs of Flechier, which the
Marquis de Valfons had sent him at his request. From _

res
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of Louis XV.”?— Yes, I have.

What does he say of Louis XV.’s handwriting? —1I
think he says that he did not spell correctly.

Does he not say that he never wrote above two words in
his life, and that these were “ Louis” and “Bon ”? - He
may say so; but I don’t recollect it.

Docs he not say that Louis XV., in writing private notes
to his mistresses, made use of his secretary to write his
billets ? — I don’t recollect that. I have not the work by
heart.

Lord Moncreiff. If you were assured that that map which
has been shown to you had no existence till 1718, would you
still say that the writing on it was Flechier’s # — Wherever it
might be placed, I find it conformable to the writing of
Flechier.

Lord Moncreiff (to the interpreter). Remind him that he
said that Flechier ceased to be Bishop of Nismes in 1710;
and then ask him the question again. (The question was
accordingly repeated by the interpreter.) — It would not be
the less like.

Lord Meadowbank. 1t is right that I should state to you,
Gentlemen of the Jury, that, though I put these questions as
to the statement of Voltaire, that Louis XV. never wro
but two words in his life, Voltaire is not an auth
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October 1829 and February 1831. [Paintings of great
value werc purchased, at a fancy price, and lodged with Mr.
Ward along with the claimant’s bonds as a collateral security.
The pannel benefited by these transactions to the extent
of 13,000/, giving security for advances in bonds to the
amount of no less than 50,0007

He returned to London in 1830, tock a large house in
Baker Street, and lived sumptuously.

Mr. Hardinge, of Bole Hall, near Tamworth, spoke to the
good circumstances of the parents of the pannel. ¢ Nobody
in Birmingham lived better. They kept their carriage and
pair of fine grey horses, and had half a dozen of servants at
least. He had known Lord Stirling forty years, and being
asked his opinion of him as a man of moral principle and
honour, replied, ¢If I were to point out a man as remarkable
for the strictest honour, or to be regarded and valued as a
father, a husband, a friend, I would name Lord Stirling.’
‘When at school, he was universally beloved by every indi-
vidual. When I saw him again, I had occasion to know a
great deal of him. I introduced him to Sir Robert Peel;
and in his letters to me I never saw an expression that was
~ot honourable to his head and heart. There is no man in

ence more honourable, in my opinion, than hime anc
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means Mr. Alexander had had recourse to for raising money.
““He was then & man of ruined fortunes — not having where-
withal to support himself and his family — a mere adventurer
in the market ; and I say it is utterly impossible for you to
suppose that his proceedings were adopted in good faith.
‘What would an honest man have done in his situation ? He
would first of all have had his right established in due form
of law. DBut that the pannel could not do, for as to the
honours, he was not in the line of descent in which the title
flowed. And as to the lands, he was equally excluded by the
terms of the ancient investitures. But the pannel cares not
for this ; but goes to the market with a writing now proved
to be forged, and borrows money upon its security.

““ Now, see what takes place in ordinary cases of this class,
of which the records of this court are full. If a poor man
goes to a shop with a bank-note, which is afterwards found
to be forged, and gets silver or goods in exchange, and if he
does this, first in one place, and then in another, and is at
last apprehended with other forged notes in his possession,
the very repetition of the act, and the absence of any satis-
factory account how the notes came into his possession, are
held to be convincing proofs of his guilt. But these are just

» circumstances that concur in fixing criminality on the
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not this very map, was anxiously sought after, and at length
procured in Paris. It may be said that this is only another
coincidence, and that truth is often stranger than fiction;
but the too frequent repetition of such coincidences, all point-
ing in the same direction, is suspicious in the extreme. How
does the pannel account for this map? It issues from the
house of Le Normand with all the documents upon it. Have we
any history in regard to it, which we can at all rely upon?
It is said to have been brought to the house of Mademoiselle
Le Normand by two ladies fashionably attired, and to have
been left by them in her cabinet. There is a great deal of
mystery affected on this subject—a dark allusion hinted to
some minister of state. His letter, which accompanied it,
gives this account of it: ‘I have just learned, mademoiselle,
that you take a lively interest in the success of an English-
man who claims, as a descendant of the Earl of Stirling, the
inheritance of his ancestor in America. If the autographs
which I have the honour of sending to you can ensure his
success, I shall be delighted to have found an opportunity, by
rendering him a service, of gratifying you, and at the same
time discharging a small portion of the obligations which I
owe to you. I regret, however, that the duties of an office
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remains within me, to rebut the charges here made, and to
express my confidence, that no ability or eloquence can con-
cuss you to pronounce a verdict, which will doom this gen-
tleman, hitherto of unsullied reputation, to such disgrace,
that he shall bequeath no name or inheritance to his children
but that of an outcast from society. I am thus confident,
and thus resolved, because of all cases with which I ever was
acquainted, I have seen none more weak, none more pressed,
none, with deference, more inefficiently pressed, than this,
the issue of which now rests with you.”

Mr. Robertson disclaimed having any thing to do with the
prisoner’s pretensions to the earldom of Stirling, or his asser-
tion of his right to create baronets. ¢ If that were the question,
he was not sure that he would not walk instantly out at that
door [pointing to it] and say not another word. This wasa
charge of forgery and of guilty knowledge of the forgery,
and of the prisoner’s uttering the documents knowing them
to be forged! The whole is charged as the act and deed of
one man, the pannel at the bar, so far as the charter is con-
cerned ; and as regards the other documents, of this one man,
with the aid of an old woman of seventy-five years of age!
The pannel is alleged to have forged all the documents wh
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that statement into the summons of proving the tenor; and
his notion was, that some wag, or malcontent against Mr.
Thomson's new regulation, stuck the new marking, ¢Reg.
Mag. Sig.,” on the old Irish-bungled copy; and on that
simple theory, away went the whole effect of the City-of-
Edinburgh charter, the register, and all the searches.”

It would appear from a pamphlet subsequently published
that his client was exceedingly affronted at the cavalier tone
in which his counsel disposed of the blockheads who had
committed more than a crime — a palpable blunder. But
he knew well, as a lawyer, that there was no longer the most
forlorn chance of success in the suit, and that he must clear
the wreck, or the precious argosy on which Mr. Alexander
had perilled fortune and fame must founder, and all perish
together.

¢ But there was more here. It was said the reddendo is want-
ing. Most terrific circumstance! ¢ There never in the world
was a genuine charter without a reddendo I’ says Matkenzie.
But when Mr. Thompson was asked if he ever saw an ercerpt
without a reddendo, he answered, ¢ Many of them.” There
is another discovery made by the acuteness of one of their

rdships, which is said to be fatal to this document.
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you, he went to Netherton House, and with Mr. Corrie, and
the charter, he proceeded to London, and when there, acting
under the authority of the pannel, he went with that docu-
ment to the Lord Advocate, Sir William Rae. When a
thief steals an article of value from a dwelling-house, does he
run straight with it to the police-office, and exhibit it there ?
When a forger commits an act of forgery, does he seek
refuge from the consequences of his guily act in the gentle
arms of the public prosecutor ?

“ With regard to the second charge of the indictment, in
relation to the French documents, ten in number. Not one
of these ten documents was ever seen in the possession of the
pannel: not one of-them. Not one witness is brought to
swear that any of these documents resemble his handwriting.
Though there might be strong reasons for holding that the
map did not exist till after 1718, they may be overset by
stronger reasons, — reasons inherent — intrinsic — insuper-
able.” He would illustrate his meaning thus: Suppose the
water-mark on a sheet of paper to be 1808, and suppose the
writing upon it to bear the date of 1806, the authenticity of
that writing immediately on its production would be gone,

‘'ess it could be proved by some device or other that the -
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forgery. Everything I do is wrong. To the jaundiced eye
all objects are yellow; but to the bright piercing eye of truth
every thing is as clear as day. Gentlemen, have they cut
down this map fairly and finally, and scattered it to the
winds? No, Gentlemen, the poking and peeping, and glass-
working, and experiments, and chemistry, I cannot away
with. I hate all the trickery of science. A plain man
judges for himself whether a document be a forgery or not.
Look at Flechier and Fénélon’s letters yourselves. You are
as good judges, in my opinion, as any engraver that ever
scratched on copper.

“The public prosecutor had the hardihood to'rely still on
the charge of forgery of the words on the parchment cover,
¢ Some of my wife’s family papers.” Though well warned by
the suggestion of the Court, he answered that he did. To my
surprise he made that answer. I will venture to say that no
such demand of a verdict was ever before made on such evi-
dence. We have proved the handwriting of Willihm Hum-
phreys on that parcel, by the evidence of Mr. Corrie, who
identified it as his handwriting, which was well known to
him. T say it has been proved to be genuine—so genuine,
that if we were here in a civil process, it would be admitted

3 sufficient evidence. How can we prove the handwriting
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said to have been done in her house! Where, above all, was
a lady whom he saw in the Crown list,—¢ Amédée Melaine
Fontaine, lately residing at No. 2, Rue de Tournon, Paris,
and now or lately residing in India Strect, Edinburgh,’—
where is she? Is ehe in Scotland or not?”

To save his client, the counsel pitched him over as a man
of talent. “Is he a man of ability ? it is asked. Rather an
unusual question; but it was put, and Tyrrell answered, Cer-
tainly, a man of great ability. A man of ability! A believer
in the black art in the nineteenth century ! While in Paris, he
consulted Mademoiselle Le Normand, who told him his for-
tune on the cards ; and Tyrrell has said, that he did not think
the pannel meant it as a jest, when he informed him that Le
Normand had told him his fortune. Gentlemen, if you credit
that, you must have an extent of credulity that goes beyond
belief. He may have ability ; but the extent of his gulli-
bility is beyond parallel. Cut the cards for future earldoms!
‘Why, Gentlemen, it is a farce to talk of it.”

Mr. Robertson dwelt, in conclusion, with much force on
the character of the accused. ¢ Is it nothing, think you, to
have the character of a kind husband, an affectionate parent,
a warm-hearted friend, and an honest man? In a case of
doubtful ‘evidence — which this is—character is everythins

"ou have heard the character given of my client both
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of the coronet hath no splendour in my eye—the rustling of the
silken robe hath no music in my ear. On the tarnished ermine
I trample with contempt. Do not, Gentlemen —do not add
to the pangs of this man more than he deserves. Leave him
in possession of that character which he has hitherto enjoyed,
as his only solace under his heavy trials. Leave him that,
without which the crown itself is but a bauble, and the sceptre
a toy; for in my conscience I believe him innocent of the
crimes here charged, and to have been merely the dupe of
the designing, and the prey of the unworthy.”

Lord Meadowbank drew back the attention of the jury
with great ability to the real merits of the case, and laboured
hard to efface the impression which the pathetic appeal of Mr.
Robertson could not fail to make. There is one evil resulting
from counsel pleading for prisoners, that it compels the judge
to warm into the advocate, and unconsciously to imbibe the
spirit of a partisan. He had been inoculated with a strong
opinion of the pannel’s guilt (who can read the curious collec-
tion of proofs, all culininating to a point, without adopting
the same impression? ), and he took no pains to conceal it.
« Gentlemen, the question of forgery, where the instrument,
such as that here mainly in question, has not been seen in the
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to create a conviction of the impossibility that they could be
found in a correct extract, taken from a genuine deed.”

The objections to the map of Canada are, if possible, still
more stringent. The judge dissected the dead body of the
instrument, and  thrice he slew the slain.” He noticed cir-
cumstances full of suspicion, which had escaped the sharp
observation of the Solicitor-General. ¢ Observe the dates,
Gentlemen. It is in the year 1702 that the residence in
Acadia is fixed, and it is in 1706 that the gentleman who is
supposed to have written this note, describes this document
as an ancient charter. You will observe here, that in 1702
the alleged charter was only sizty years old ; and I ask you,
whether to a document of only sixty years old, you ever
heard the term ¢ ancient’ applied? No doubt, sixty years
form a long era in the life of man ; but I doubt if that term
ever was applied to a space so brief in the history of the
race.

¢ Such reflections could not have entered the mind of a
Frenchman in 1702 ; and I firmly believe that, until the
project entered the mind of Lord Chatham in the middle of
the cighteenth century, the notion of an attempt to recover,
or rather to acquire, these provinces for Great Britain, never






the most extraordinary conduct ever met with in any party,
or in any litigant. Nor is this all ; for he next sends his son
over to Paris, who procures the map without any other in-
ducement for its delivery than the receipt, as we are desired
to believe, of the prisoner himself, to whom it had hardly a
month before been peremptorily refused. Nor will it escape
your observation, Gentlemen, and I pressit upon your atten-
tion, that the person sent as messenger on this most con-
fidential embassy was the prisoner’s own son.”

With regard to the writings left at De Porquet’s, and
taken to be opened before a magistrate instead of being for-
warded to their destination in the usual course, Lord Meadow-
bank deemed such a proceeding altogether incomprehensible
upon any supposition but one; and that is, upon the notion
that the contents of the packet were not unknown to some of
the performers in the drama before it ever entered the shop
of De Porquet; and read with emphasis the concluding lines
of the letter: the folds are uncoiled, and the snake in the
grass lies revealed. “ You will see that the inscription is now
made a guod document, being confirmed by the letters of
B. Alexander and A. E. Baillic. The cause is enrolled to be
heard on the 31st day of May.”

¢ Both sets of documents bore the same stamp of forgery;
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allegation of the whole being a fraudulent fabrication) was
cut off the letter of John Alexander. The prisoner in his
judicial declaration is interrogated °if he had examined the
seals upon the packet above mentioned? Declares that he
has not, and is not certain that he ever saw them.” He had
scen that seal many years ago, not later than 1825. It isin
the possession of his sister, Lady Elizabeth Pountney. Now,
Gentlemen, there are seals on that packet, and there is the
seal on the back of the fabricated map. He admits that the
scal on the packet is taken from a seal in the possession of
his own sister, and that he saw it in 1825. That is his ad-
mission. Now, if you will examine them, you will find the
impression of that seal on this fabricated map corresponds
exactly with the seal on this packet. ¢Interrogated whether
the seals on those two productions are, in the declarant’s
opinion, impressions of the same seal with those attached to
the document, No. 83 of process? Declares that he thinks
they arc the same” Now, Gentlemen, supposing that there
was not another tittle of evidence in the case, to connect the
pannel with these proceedings, see what this amounts to.
You find that a link of the evidence of his pedigree is dis-
covered to be wanting in December, 1836. You have seen
that, at the time when this was pointed out, or immediatelv
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from whose hands it is admitted to have issued immediately
thereafter. Secondly, you must be satisfied, that during
that period he had various monecy transactions with that
individual ; — first, he paid her five Napoleons for telling
him his fortune (a fact how to be reconciled with that of
her having, instead of taking from him, been in the prac-
tice of advancing the prisoner money, I know not); secondly,
he sent her 10 ; and then gave her the great obligations you
have seen he has admitted, 400,000 francs, payable palpably
on the event of his succeeding in his claims on the earldom
of Stirling. In short, Gentlemen, it must now be plain to
you, that after all endeavours at concealment have failed,
the prisoner is proved, during the whole momentous period
in question, to have been constantly engaged in negotiating
with this sybil — this notorious adventuress in Paris, to whom
at least the uttering of these forged documents has been traced
— a person obviously of the worst character, and who, al-
though she says that a lie never passed her lips, is proved
to you to have had no profession but that of fortune-telling
—no means of subsistence but that of imposture, and of
telling falsehoods from morning to night — one of those whom
the prisoner’s counsel adverted to, in the close of his address,.
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on old paper, which, if I recoliect, he had found in the garret;
— and what is instructive is this, that this result was arrived
at in the teeth of the testimonies of half a dozen engravers,
all saying that they thought the letters were written by
different hands.

“You must, it appears to me, in considering the evidence
in support of the charge of uttering the charter, knowing it to
be forged, take it in connection with that, by which it is
established beyond all question, that the great variety of
other documents which he uttered were also forged, and
determine then how far his connection with the whole of
" these is, or is not, utterly irreconcileable with the pleas which
have been maintained in his behalf.

¢ Gentlemen, the prisoner may have been a dupe in all these
transactions, and so his counsel, I think, endeavoured to per-
suade you that he had been. This is possible, no doubt ; but
we have only an ingenious surmise in support of the pro-
position, while you have it clearly made out, that the only
party who enjoyed the fruits of the imposition is the prisoner
himself.

¢ I have never bestowed more attention upon any case than
I have done upon this, and in none have'} ever summed up
the evidence with greater pain. It is impoesible, after some
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the pannel as genuine, knowing them to be forged.”

“ Unanimously find it not proven, that the copy letter to
Le Normand, in the fifth and last charge of the indictment,
is either forged, or was uttered by the pannel as genuine,
knowing it to be forged.

[The announcement of the first paragraph of the verdict
was received with a burst of applause from the audience, in
consequehce of which the Court immediately ordered the
gallery to be cleared.]

After the Chancellor had delivered the verdict of the jury,
the pannel fainted, and was carried out of court to an adjoin-
ing room.

During the reading of the verdict and consequent sentence
of dismissing the pannel from the bar, the curtain dropped
upon this most interesting forensic drama. The claimant’s
pretensions to the Stirling peerage were of course at an end.
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THE TRIAL

or

WM. SMITH O’BRIEN

FOR HIGH TREASON,

AT THE SPECIAL COMMISSION FOR THE COUNTY TIPPERARY,
Held at Clonmel, Sept. and Oct. 1848,

BEFORE THE RY. HON. THE LORD CHIEF JUSTICE BLACKBURNE; THE RT.
HON. LORD C. J. DOHERTY ; THR RT. HON. MR. JUSTICE MOORE.

Counsel for the Crown : The Rt. Hon. J. H. Monahan, At-
torney-General ; John Hatchell, Esq.,Solicitor-General ; Mr. J. S,
Scott, Q. C.; Mr. M. R. Sausse ; and Mr. Lynch.

Counsel for the Prisoner: Mr. Whiteside, Q. C.; Mr. Francis
Fitzgerald ; Sir C. O’ Loghlen ; and Mr. T. H. Barton.

TrE trial of the Rev. W. Jackson in 1794, was the first
prosecution for high treason which had occurred in Ireland
during upwards of a century. It might be deemed an awful
and ominous commencement, for the convicted clergyman
anticipated the shame of the scaffold by taking poison, and
sank down dead in the dock when his counsel were urging
insufficient re.sons before Lord Clonmel, for arresting the
judgment. This long abstinence from the most fearful of State
Trials, was amply compensated by the subsequent frequency of
their recurrence. In 1795, 1798, and 1803, their number, ex-
tent, and the enormity of the treasons charged, real and direct,
not artificial and constructive, involving rebellion and civil
war, exceeded all that had been witnessed in the sister king-
dom from the period of the Revolution; and the five Special
Commissions that have been issued since, and the memorable
State Prosecutions of 1848-9, entitle unhappy Ireland ta
HEEB 3
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A painful peculiarity in the law of m & distinétion
not less odious than unjust, was too Jong stifield o pre-
vail between the laws of the countries, thet ‘tn" Trelind'one
witness uncorroborated sufficed to ocomvict a pifsoner of
high treason. A spirit of truth pervaded the rhetotical ro-
mark, that the breath which cannot éven thlit the ‘thiaribter
of & man in England, shall in Ireland blow him from the
earth. Thepewhuchnohﬁlﬁoolﬂnm charadter,
his quick imaginative facilty and ketn sonsibifily’cds-
verting every witness intoa partizas, eshanoes the periricious
effects of this most lmpolmc and cruel distinction. The Frish
witness sits on the table as in a chair of state, and from his
conspicuous position seeks to win applause by the dexterity
and talent with which he plays his part, by the skill with
which he baffles and confounds an opposing counsel, and the
ingenious colouring that he throws on the views of his
supporters.

By the just, no less than humane interposition of the late
Lord Holland, this startling anomaly in the laws of evidence,
the more odious as the informer in Ireland has always played
a more prominent part than in the colder atmosphere of an
English court, was at length abolished by the statute 1 & 2
Wm. 4, c. 18., which requires in Ireland also #woo witnesses
to the overt acts of the same treason. It were well if
another invidious distinction so forcibly descanted on by Mr.
Whiteside were also removed: the not furnishing to a State
prisoncr, ten days before his trial, a list of the witnesses and
a copy of the jury panel. The plea of insecurity to life
ought not to be permitted to prevail. Our laws cannot be
described as perfectly equal between the two countries, when,
upon a matter of such vital importance to the prisoner’s
defence, there would be a mistrial in the one country if he
were not furnished with these means of information at least
ten days before arraignment ; whilst in the sister isle not even
after arraignment is the privilege conceded. The English sup-
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rate appeal to chance medley, and the toss of the die, even
should it be war. 'Wounded vanity sickens some minds, and
maddens others. He must have been blinded by his passions,
or he could not have thrown up recklessly the signal rocket
that might have scattered confusion, civil war, massacre,
anarchy. ¢ Let loose the rabble,” exclaimed Plunket, when
inveighing against Emmet, ‘ from the salutary restraint of
the law, and who can take upon himself to limit their barba-
rities! Who can say he will disturb the peace of the world,
and rule it when wildest! Let loose the winds of heaven,
and what power less than the Omnipotent can control them!”

If we may pursue the language of metaphor as best de-
gcribing the state of Ireland in July, 1848, it can be truly said
that the sword hung suspended over a whole people by a single
thread; the cloud, charged with thunder, seemed ready to
burst at any moment. It required more than mortal power
to keep the waters standing, as by a perpetual miracle, on
the right hand and on the left, without overflowing. A
merciful Providence—turning the hearts of men, and over-
ruling their counsels — could alone have prevented a general
deluge engulphing property and life.

Had O’Brien been 2 firm, resolute Roman Catholic leader,
full of moral as well as physical courage, —still more, had
the priest stood in firm alliance at his side, —the fires that
blazed on the hills in 1798 would have been pale in com-
parison with the illumination of the year that closed the next
half-century ; and the loss of life, even though 70,000 are
computed to have perished in that miserable rebellion, might
have been still more enormous. The commencement of the
last sanguinary struggle for perpetual separation was averted,
under God, not less by the vast preparations of Government,
which had filled the country with troops and artillery, than
by the surprise which their striking the first blow, and sus-
pending the Habeas Corpus Act, occasioned, — the apathy of
the priests, and inefficiency of the leaders. The people were
willing, but not sufficiently organised ; and those who should
have cheered them on seemed wavering and undetermined.
Yet was there sound policy —wisdom and humanity com-
bined —in the decision at which Lord Clarendon arrived, —
to spare his life, and that of his fellow traitors. In ‘trooditng
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Among the many superfluous acts of Parliament which

deform and swell the statute book, another was passed to

prevent further vexatious delay, declaring the power of Her

Majesty to sentence prisoners to be transported instead of

being becheaded. The Queen’s supremacy was needlessly

asserted, but it might be expedient, at the cost of some

statutable redundancy, to prevent casuistical doubts and

continued agitation. The majesty of the law was vindicated,

and the wailing spirit of anarchy effectually laid. Even in

Ireland, the traitor *if not dead, sleepeth ; ” there is an armed

truce between the factions, and that troubled land seems

once again comparatively at peace.

We need not linger over the preliminary skirmishing
by prisoner’s counsel ; their application to postpone the trial,
for non-delivery of lists of jurors and witnesses, as the
English act of Anne which made this requisite did not

'y to Ireland ; and their plea in abatement to the same

which was rejected. Neither is it neceseary to do






the opinion, that no national exertion should ever again be made
by this country until success may be considered all but certain.”

The rash speaker, far more sincere, and therefore far less
guarded than O’Connell, invited the landlords to fraternise,
and thus spoke out his meaning. “It is not perhaps un-
scasonable that I should suggest to them (and these are times
in which predictions are sometimes verified), that it will be
exceedingly unwise, and exceedingly unsafe, for any of that
class to take part against the Irish people. I do not appre-
hend that my countrymen will resort to butchery and mas-
sacre; but I think it exceedingly probable, that if they should
be found, in any future collision that should take place of a
national kind, to have taken part against the Irish nation,
and that the Irish nation should be triumphant in any
struggle that may hereafter take place, I think it exceed-
ingly likely that their properties will be carried to the
national treasury. I think it right to give this hint to them
as a friend.”

To prevent a hostile collision with the troops and police,
he recommended holding out to them the right hand of
“Nowship. “I do not believe that the British soldier, as is
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unanimous determination throughout this land that these
men shall not be subjected to the same jugglery of injustice ;
and that men who have been, after all, but exponents of the
scntiments which every man amongst you feels—who have
done nothing but that which every patriot and virtuous man
ought to do for his country —that if these men shall fall, the
Irish nation is prepared to suffer with them. This will be
a very important consideration in every public assemblage
which will be held in Ireland during the next three weeks.
I will not venture to anticipate what will be the result of
that decision ; but I invite my countrymen to consider what
is the line of conduct that befits them as men struggling to
be free, as men who have a generous spirit in their bosoms.
1 am, however, bound to say to the Government, that this is
an occasion upon which a solemn warning will not be mis-
placed ; and I speak my own individual opinion when T tell
them, that it is my firm belief that if those men should be
transported, or if an attempt should be made to transport
those men, that the funds, within one week after such trans-
rtation, will be twenty per cent. bclow their” present
For my part I confess, though I am of a peaceable
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to the Castle, without apprising O’Brien; but, as he was in
custody on a charge of notorious treason, there might be less
reason for ceremony, and in dispensing extreme courtesy, the
justice might have failed to secure important evidence. Mr.
Whitcside thus sharply cross-examined the gentleman : —

“ You are a stipendiary magistrate ?—1I am.

You always keep your word?—1I do.

Mr. O'Brien was your prisoner at this time?—Yes; he
was a prisoner in the bridewell.

And when he said he wished to have his portmanteau, you
undertook to get it for him ? — I did.

Did you tell him you would prove on the trial against him
any thing he said to you while in your custody if he was
prosccuted ?—No; I did not.

Did you, instead of sending that portmanteau to him as
you promised, pack it up and send it to the Under Secretary
of State in Dublin ?—1I sent it through the channel, I con-
coived, I ought to send it to him.

“id you tell Mr. O’Brien, when you said you would get
manteau with pleasure, the way you would get it
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in prison. Mr. O’'Brien spoke for a considerable time on the

organisation necessary to effect the object they had in view,

and said that it was not then sufficently perfect; at least, he

had not inspected Ireland so as to have proof positive. As

to the date of the insurrection, he stated that he would

ascend the gallows rather than any one should loee his life

on his account by a premature movement. There was a

conversation about the rescue of thoee in gaol; and all cried

out that if they were convicted they would rescue them.

Mr. O’Brien’s reply, with respect to the premature break-

ing out, was as well with respect to the insurrection as to

the rescue. Then hé went on, and stated another meeting

on the 19th of July, the day after the proclamation under

the act, by which all persons were prohibited from having

arms except licensed. There was on that day, in the middle

of the day, a meeting of the representatives of clubs and of

the council of the Confederation. The meeting was greatly

crowded. Mr. O'Brien was there. The object of the meet-

ing was to defeat the proclamation. Brennan proposed an
mediate insurrection, and said that the people would not
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Chief Justice. Mr. Sub-sheriff, keep him in view, so a8
to let no one communicate with him.

[ The witness was then accommodated with a seat by the
Sub-sheriff.

Their lordships then retired ; and on their return the witness
was directed to go on the table again.)

Cross-cxamined by Mr. Whiteside. Do you take an inter-
est in political matters?—1I think I do.

Your voice has become a little delicate; you take an inter-
est in political matters in this country ? — Not much.

A little, I think; a slight interest ?— No.

You take no interest whatever ? — Not the least.

You are quite unaffected and unconnected with the whole
of the political movements in Ireland ? — Quite; they went
in to plot, and I went in to counter-plot.

How long, Mr. Dobbyn, have you been a member of the
club of which you have spoken — the Red Hand Club? —
The Red Hand Club?

How long were you a member of that body ? — From
about the 16th of June.

Did you speak in that club? — No.

Did you vote in it ? — There was no voting in it.
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Did you draw on your memory, or your imagination, for
the name of your club? — It was not I who gave the name
to it.

Did such a club, on your oath, exist at all as the Red
Hand Club? — On my oath it did exist.

“ The Red Hand Club” by name? Is there any living
man here but yourself to prove that such a club existed at
all? — On my oath I don’t know.

You have stated that, on the night of the 15th of July,
you went to the council of the Confederation: were you a
member of the council? —I was elected a member of the
council by that club, to represent that club.

Are you acquainted with Mr. O’Brien? —1 have seen
him.

Did you ever speak to him in your life? —I don’t know;
I might.

The Prisoner. Look round, sir.

Mr. Whiteside. Will you swear you ever did; will you
swear you ever did speak to that gentleman in your life ? —
I don’t say I have spoken to him, but I have heard him
speaking. .

Did I ask you that? Did you speak to him? —1I don’t
think I did speak to him.

You must answer positively. — I did not then.

* The clubbists were to go yachting about the bay, plotting
and getting up an insurrection? — Yes, I swear positively
that that was it.

I suppose you would have had a yacht in your club too,
if you had got it gratuitously ? — Yes.

The Prisoner. 1 beg pardon for one moment, my lord. I
am not familiar with the proceedings of courts of law ; but it
seems to me, that as you have recorded every thing that is
unfavourable to me in your lordship’s notes, that you ought
also to take down those remarks made by the witness which
are favourable.

Chief Justice.  How do you know that I have not taken
them down?

The Prisoner. 1 have observed your lordship.

Chief Justice. You had better not interfere.

113
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the meeting was going on ? — Not that day.

Who told you the meeting was going on? Who told you?
Who was the person who sent you there? — There was no
person sent me there.

Who told you that the meeting was going on? —1I tell
you I will not tell you. Do you think I will give up & man
to be assassinated by the clubs of Dublin for your pleasure ?

I insist on an answer. I insist on your telling me who
sent you that day to that meeting ?—1I put myself under the
protection of the Court.

Who was that person?—I tell you there are certain
names that I am not going to give you; and the reason is,
that they would be held up to assassination by the clubs of
Dublin; and on my oath—1I now put myself under the pro-
tection of the Court —I know they would, because I have
been listening to them plotting and concocting assassination.

See, Mr. Dobbyn, you are not going to escape in that way
— by that flourish? — I am not making any flourish.”

On appeal to the Court they decided, after argument, that
according to the principle of convenience to public justice,
they would not compel the witness to answer the question.

Mr. Whiteside resumed: “ Is that person in any employ-



FOR HIGH TREASON. 487

ment in Dublin? — He is a gentleman of rank and respect-
ability, and of hereditary loyalty.

Of what ? — Of hereditary loyalty to the Crown.

Of ¢ hereditary loyalty ?* — Yes.

He is so respectable a gentleman that you decline to men-
tion his name in a court of justice? — Yes, for the reason I
have stated.”

The answer gave the true solution, and proved his quick-
ness and presence of mind.

The voting papers, on being examined, showed that nine
votes had been given for a Roman Catholic priest, the Rev.
J. Kenyon, and one for the Rev. Father O’Malley. The
witness said that the persons present unanimously opposed
electing a priest, as it was a council of war.

- Mr. Whiteside thought that he had at length caught the
witness at a disadvantage, and exclaimed, showering the
papers upon him —

¢ There is the Rev. Father Kenyon — there he is again!
There he is again, at the bottom of that [handing another to
the witness] ; and here he is again [handing another]. I think
he was elected, after all. How many have you there? —
Seven.

'Will you persevere in the answer you before gave me, that
it was unanimously determined not to vote for a priest ; will
you swear that again ? — I give you

I ask you a plain question; give me an answer, ¢yes’ or
‘no.’ With those votes before you in writing, do you tell
the jury that it was resolved on not to vote for a priest? —
It was said, without going to a division, that a priest would
not be voted on it.

Do you know Mr. Kenyon? — I do.

Where is he now ? — I don’t know.

Is he not in his parish ? — I don’t know.

Is he not walking about in his parish ? — I cannot say.

Is he not at this moment at large in his parish ? — He
may be.

And Mr. O’Brien is in the dock, who was not voted for at
that meeting by a single man ? — His name does appear.

Struck out, is it not ? What a cautious informer you are!

' 1r 4
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Gained information; you have done all that?— And de-
feated their aim.

You have not hanged all your men yet; you are to be
believed by a jury first. Did you swear an information? —
Never.”

It was just possible, notwithstanding the agreement, so
profound a respect had the committee for the priests, and
so anxious did each feel to enlist their services, that they
might introduce the name, with four others, as a token of
homage, without any real idea of electing A member of the
church militant. The witness escaped from this passage
of arms without any fatal wound, and the Solicitor-Ge-
neral let him drop quietly. His cross-examination thus
concluded : — :

¢ Have you ever had communication with Halpin, the
secretary, since? —No. The last time I saw him was at
that meeting of the 21st, as they all fled the next day.

You have said that already. Would you like to say it
again. You have said it twice? — No.







by a number of witnesses, who described with great minute-
ness the journeyings of Mr. O’Brien and his companions, to
and from Ballingarry. ¢ Some of the people, about thirty,
were armed with guns, and pistols, and blunderbusses ; the
others had pikes and pitchforks. Mr. O’Brien was drilling
them. Barricades were erected at a place called ¢ the Pike.’
The chapel bells were rung, and a great number of people
rushed down in the direction of the Pike. They had sycthes
on poles, guns, pikes, and pitchforke. They brought empty
carts, and cars full of turf with them, and erected them into
barricades ; they also used some large pieces of timber for
the same purpose.”

Captain Longmore, of the 8th Husears, proved meeting with
the barricades. * He rode up and told the person he saw
that, unless the barricades were immediately removed, he
should feel it his duty to fire. A man, rather tall and sallow,
respectably dressed, but without arms, came forward from the
barricades, and said he understood the troop was merely
passing through the town, but that the people were deter-
mined to resist the arrest of Smith O’Brien, who was then in
the town. He asked witness if he had a warrant to arrest
him? To which the witness replied,  No.” Nothing further
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was said, and the barricades were ordered to be removed, and
the troops passed through.”

David Williams, a head constable, stationed with six men
at Mullinahone, gave important evidence of O’Brien’s speech
and vieit to his barrack. * On Tuesday evening the chapel-
bell was rung, and the people were gathering. IHe heard
him speak from a wall, addressing the people, then in number
about two hundred. He had a pistol in his left breast.
Heard Mr. O’Brien say that a warrant was issued for his
arrest, and if taken he thought he should be hanged; and he
was anxious to ascertain whether it was their wish he should
surrender himself. If not, that he was prepared to resist
any attempt that was made to arrest him. He said some-
thing about there being another form of government in less
than six weeks, and followed up that expression by saying
that all vacancies should be filled by Irishmen. A gentleman
whose name I heard was Dillon was with him. The num-
bers increased that night; saw-pikes and pitchforks in the
hands of some, others had fire-arms, others sticks. There
were about 2,000 persons. Witness was then in the bar-
rack, and remained up all night with his party. Remembered
the morning of the 26th. Saw Mr. O’Brien that morning
about eight o’clock. Witness and his party were then in
their barrack. Mr. O’Brien went to the barrack; the door
was open: their arms were up-stairs. Mr. O’Brien was
dressed in a dark body-coat, and with a cap like a military
officer’s cap, with a gold band on it. He had a stick with a
spear on it in his left hand, and in the other he had a pistol ;
he also had three pistols in the breast of his coat. Witness
observed them in speaking to him. He was accompanied by
two persons; one was a young man about 23 years of age,
and he had a double-barrelled gun and a dirk. The other
was older and had a gun; his name was O’Donoghue. When
Mr. O’Brien came into the barrack he said he wanted their
arms. Witness said he could not comply with his request ;
that they could only part with their arms with their lives.
He asked witness if he did not see the display on the last
night? Witness said he did. Mr. O’Brien said, that a bar-
rack where there were 500 men was to be attacked that day,
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But what counsel ever placed in that meet trying position,
the defending, almoet hopelessly, a prisoner for his life, would
not readily excuse him ?

The following little outbreak will remind the reader of
Erskine’s volatility in his defence of Hardy and Horne
Tooke: —

“ You represent that Mr. O’Brien had three pistols? —
Four ; one in his hand, and three in the breast-pocket of his
cont.

11e had not one in his mouth ? — No.”

Agnin, when the Attorney-General was pressing a reluct-
ant witness, who would not identify the prisoner and his
party —

« Of course you took very good care to be engaged in the
shop all day?

My, Whiteside. 1 submit, my lord, that this is not the
mode to examine a witness on the direct. You may not
scold him, or do what you please with him.

The Attorney-General. 1 do not want to scold him.

Mr. Whiteside. Oh! you may go on Just as you please.

The Attorney-General. 1 think I may.”

One of the soldiers, William Parsons, having added to his

en information, the sworn statement that the men said
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they would kill all the bloody soldiers, Mr. Whiteside pressed
him keenly, and incurred a severe rebuke.

“You said nothing about ¢killing the bloody soldiers,’ or
¢ blowing out your brains?’ — No.

And you now swear they said they would kill all the
bloody soldiers ? — Yes.

And you knew that at the time you swore your informa-
tion? — Yes. i

And a man told you to stop, or he would blow your brains
out? — Yes.

You may go down; you are a credit to the army. — What
did you say?

Mr. Whiteside. You are a credit to the army.

The Solicitor-General. He is a very great credit to the
army. I think that is a very unjustifiable observation for
counsel to make.

Mr. Whiteside. Is your captain here? — I think he is.

The captain who had the conversation at the barricade ? —
Yes.

The Solicitor-General. Yes, he is going to be called; he
was merely brought to prove the identity.

Chief Justice Doherty. These observations ought not to
be made, Mr. Whiteside ; they are quite irregular.

Chief Justice. 1 hope you see the impropriety of that
observation.

Mr. Whiteside. 'When a man undertakes to swear an in-
formation, he ought to swear the whole truth. I certainly
have seen judges observe on the point blank contradiction
between a man’s information and his evidence.

Chief Justice Doherty. There is no contradiction — nothing
approaching a contradiction.”

The forcible-feeble conduct of O’Brien,‘ playing the part
of He would and He would not be a traitor in the wilds of
Tipperary, was further described; the last act of desperation
being the worst.

« About twelve o’clock, on Saturday, he walked into the
yard at the mining concerns; he asked who was in charge of
the concerns. Witness said that he was; and Mr. O’Brien
gaid that he came for some carts and horses that were in a
yard. A small boy was walking behind hima. e w
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was about fifty pounds of powder at the concerns that day,
but no attempt was made to take it. It was left untouched.
One hundred pounds in money was also remitted that morn-
ing from the mines. But all this show of quiet, every-day
business, could not alter the nature of the menacing letter
which O’Brien had been unadvised enough te write, and
which was then proved and read.

« Mr. William Smith O’Brien presents his compliments to the
Directors of the Mining Company, and feeling it incumbent upon
him to do all in his power to prevent the inhabitants of the col-
lieries from suffering inconvenience, in consequence of the noble
and courageous protection afforded by them to him, takes the
liberty of offering the following suggestions :— He recommends
that for the present the whole of the proceeds arising weekly from
the sale of coal and culm be applied in payment of men employed
by contract in raising coal and culm.

“ He recommends that a brisk demand be encouraged by lower-
ing the price of coal and culm to the public.

¢ In case he should find that the Mining Company endeavours
to distress the people by withholding wages and other means, Mr.
O'Brien will instruct the colliers to occupy and work the mines
on their own account; and in case the Irish revolution should
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man outside. The voice to which I allude said, ¢ Tell Mr.
Trant Mr. O’Brien is here!” It was called to me by one of
my own party. I came down and went to the window, when
I was informed Mr. O’Brien had been, but he had disappeared.
I went back up-stairs again, and was again called to, that
Mr. O’Brien was there, and wished to see me. I replied,
¢ If 80, let him come round to the window.” He would not
do so. Immediately after that I heard a crash of stones and
shots from without; the window was smashed. I instantly
gave the order to fire, and the firing commenced. It con-
tinued about an hour from the first time the first shot was
fired. The firing was going on for a considerable time. I
should say, that upon coming up to the house they were
about 65 to 1, or about 3,000. Wherever my eye rested I
saw armed men approaching the house, but I could not form
any opinion as to the quantity.

Chief Justice Doherty. Can you form any estimate of the
number of shots fired outside?—1I could not. I heard shots
outside all through.

Mr. Whiteside endeavoured, but with very partial success,
to turn the conduct of this resolute police officer into con-
tempt and ridicule. The laughter would have been increased
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will be covered with glory very easily. Who told you that ?
—My own men.

They told you, ‘Captain, you are wounded, though you do
not know it.” Did you get the stone?— No.

Did you look for it ?— No.

Perhaps you have the stone?— No.

By-the-by, Mr. Trant, what did you do with the balls
that were fired about the house?—Indeed I did not look for
them, or think about any of them.

Did you not bring them home with you ?—1I did not.

Did you find any ? —I don’t remember looking for one.

On your oath, did you find one? —I made no examination
of the front of the house; I told you a dozen times I did not
examine the front of the house.

Did you find a ball ?—1I did not examine it to find it.

Did you find a ball ? —I did not find it sure, if I did not
look for it.”

One of the police, John Moran, was then examined as
to a remarkable phrase which he erroneously attributed to
O'Brien, who came to the window, and said, “ We are all
Irishmen, boys ; I am Smith O’Brien, and as good a soldier as
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« After he went some way he met Mr. O’Brien. When
witness met him, he pulled out a pistol and said, ¢ Your life
for mine; are you come to arrest me?’ Witness replied
that he was not; that he had no arms; and that he might
shoot him if he liked. Mr. O’Brien on that said such an
act would be beneath him, and that he would not fire on an
unprotected man. He then said witness should go back along
the road with him. Witness returned accordingly. Mr.
O’Brien had a stick in his hand, and a pistol in his breast.
When first he saw him he wore a hat ; next time he had a
cloth cap, with a gold band and peak. Witness asked leave
to speak to him as one man might to another; and, on his
telling him to do so, witness told him that it would be im-
possible for him to carry out what he had undertaken, par-
ticularly as the Roman Catholic clergy were against him, as
he had seen that day. Asked him how he could expect to
succeed. Said the troops would be brought against him,
against whom it would be impossible for him to contend
Mr. O’Brien said, that for twenty years he had worked for
his country, and that she could redeem herself if she lik¢
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plain lctter, apart from ingenious constructions, he should
rcly for an acquittal. As for compassing to kill the Queen,
Mr. O’'Brien did a8 much compass to kill her as the Great
Mogul. His client’s sole exclusive object during the brief
outbreak was to protect his person from arrest, and this could
not be tortured into levying war against the sovereign. Mr.
Whiteside complained of the Attorney-General again pro-
ducing a speech against the supposed traitor for uttering
which he had before prosecuted him as seditious and failed to
convict. “Iadmire the wisdom of the first law officer of the
Crown in trying Mr. O’Brien now for all the offences of
which his wit and talent failed before to convict him. I ad-
mire his fairness in saying to Mr. O’Brien, before I come to
your treason, I will try you for that on which, before my
Lord Chief Justice, I failed to convict you for sedition.”
Confessing that he had once hastily considered his client an
impracticable man, Mr. Whiteside gave a favourable review
of the political career, speeches, and opinions of one whose
ancestors had for seven generations represented the county
of Clare. ¢ Removed from the commission of the peace for
advocating a rcpeal of the union, as well as O’Connell, on the
advent of the present party to power, the one was restored,
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and the name of the other left out; and I will tell you why.
¢ Mr. O’Counell had considerable parliamentary influence
which he could give to the party who complimented, and
féted, and toasted him; but Mr. O’Brien was the same
impracticable man, who would vote against Whig or Tory
according as the subject to be voted on was right in his judg-
ment.’”

On a memorial signed by twenty-two county magistrates
of Limerick, this glaring injustice was remedied, and O’Brien
restored, though he might not have deprecated, under all cir-
cumstances, recourse to physical force. “I do not desire,”
said his counsel, ¢ the application of physical force ; but my
own opinion is, that it has placed the Queen on the throne,
and their lordships on that bench. Every circuit I pass
through that country which established the doctrine of resist-
ance—1I pass through that country where King William,
backed by a loyal and bold population, prostrated a tyrant,
and conquered Ireland into happiness and freedom. That
doctrine, maintained by Mr. O’Brien, is perfectly right, and
let no man presume to gainsay it. He would not give it up.
He said the expediency of resistance, in extremity, depends
on a man’s own conscience as an accountable being.”

After reading copious extracts from his political creed, the
orator said :  These are the opinions of a patriot. I say it
advisedly. I care not what ridicule may be cast on this gen-
tleman— I know he has been ridiculed, reviled, caricatured,
and slandered ; I know his opinions have been misrepresented
and deformed purposely before this trial; but let Mr. At-
torney-General point out to me amongst the whole list of the
men of his party one single individual who has spoken more
worthily, more becomingly, more usefully for the country,
and more honourably for himself.”

The ponderous speech which, spoken in March, was to
explain the Ballingarry treason of July, ought not to be,
by picking out some vague passages, twisted into treason.
« With deference to the Attorney-General, I say it lies on
him to prove their guilty intent; he has no right to throw
down speeches to me, and tell me to explain them. I have
proved that this is a just argument, and moreover that it is

KK 4
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whole of O’Brien’s subsequent speeches * were based on the
doctrine laid down by the Whigs, inculcated ever since,
practised in the country for the last twenty-five years, of -
obtaining every thing through the medium of physical force
demonstration and agitation. Surely we all know that. It
is mot high treason ; it has become the practice, if not the
law. I do not think our ancestors ever thought of that doc-
trine which has sprung up within the last twenty years.
‘When I was in college, my greatest enjoyment was to pay a
shilling to go into the Catholic Association and to hear Mr.
Sheil speak. But this is the most innocent of the speeches
I have read for the last twenty years; therefore, it has been
selected by the Attorney-General for Ireland to make out a
case now, after all that has passed in this country, of high
treason.

I put it to the honest heart of every gentleman who hears
me, whether he will take away the life of Mr. William Smith
O'Brien because he has spoken more moderately, more tem-
perately, more discreetly, than the men who have placed my
learned friend —and I admit with credit to himself —in the
office that he holds ?”
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Tower, the strange marchings and counter-marchings, the
querulous and supplicatory speech of his client, in a tone of
scarcely-concealed satire, that must have lacerated the sensi-
tive vanity of the would-be ringleader, however well adapted
to procure for him impunity and escape. ¢ Mr. Meagher
talked of his difference with O’Connell, and said that the
‘best way he could make amends was, to bring the flag of
liberty and plant it on his tomb.” Why, that flag of liberty’
has waived in Ireland a long time—and a great many liber-
ties have been taken with that flag — one man saying he will
plant it in one place, and another man saying he will plant it
in another place. This speaker desires to plant his flag of
liberty over the tomb of Mr. O’Connell; and the Attorney-
General says that is proof of high treason. What is the
meaning of this boyish, declamatory, vague, puerile speak-
ing ?”

The description of O’Brien’s visit to the Round Tower is
sketched with humour, but less flowing and racy than it
would have been, if the speaker had been more free from
anxiety. “ We come to Kilkenny; and, Gentlemen, certainly
I approach this part of the case with considerable hesitation
and alarm. The revolution strengthens apace. The wicked
and ferocious conduct pursued by the arch-traitor in Kilkenny
has seldom been surpassed in the annals of human wicked-
ness. It is proved that he walked down the streets of Kil-
kenny quietly, to which  the policeman objected, with Dr.
Cane’s son ; and that he was left walking with two other gen-
tlemen in the streets of Kilkenny. And then up came
Edward Stephens, who gave a piece of evidence which ought
never to be forgotten in the annals of the criminal law. It
was ushered in with all due solemnity by the Attorney-Gene-
ral, with a gravity that nothing can disturb. ¢ Ah!’ said my
learned friend, ¢ I will satisfy your consciences of the criminal
designs of the prisoner ; he went out resolved to take a view,
in a military fashion, of the whole surrounding country, to
consider what part of it he would destroy, and what part of
it he would sparc. And, accordingly, while the cattle show
was going on, in a spirit of remorseless wickedness that has
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they proved & great number of things of this ridiculous na-
tun vt hiw, turning round to the jury and saying,
* Qentlvenen, bow am [ to defend myeelf, when my acts of
wmavtee are brought up as proofs of guilt against me?’
Auwd be guived hiz causa I never forgot it. The jury felt
the Roave o that argument ; it touched their hearts, as well
ws cvavineed theie reascn. Every act of this gentleman is
watchad : every movement it noted down and commented on;
evvey wond that drops from his lips is treasured up by the
e\ cusual visit to a friend in the church is brought
tarnard by the Atturney-General for Ireland to give colour
to a0 unecent transactiva; and the climax of his wickedness
i« that he weat up to visit and inspect one of the round
towers of levland, concerming which, in the Academy to
which this geatleman belongs, and of which I have the
honour of being & member, many very fine essays have been
written. | certainly shall communicate to my friend, Mr.
Petrie, the danger he stands in; for as he has ascended every
round tower in lreland, he is an arch-traitor.”
In commenting on the singular way that the rebel leader
mwoved about to avoid arrest, his counsel could scarcely re-
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may assault. What is the evidence ? That he went to bed,
slept soundly, got up in the morning, and walked out as
many gentlemen do. Did you mark the pains of Mr. Solici-
tor-General to discover the interesting particulars of the
hotel-bill of Mr. O'Brien? Why he was a full quarter of
an hour torturing his own witness, in a style of direct
examination, which we do not often see exhibited in a capital
case, to know who paid the bill, what was the amount of the
bill, about what hour he paid the bill, and did he really pay
the bill. He got his bill the next morning, and paid it;
thirteen shillings and sixpence is the exact amount, which I
am surc the short-hand writer has preserved as ome of the
most fearful facts in this appalling case.

¢« At Boulagh Common O’Brien made another speech, sup-
plicating protection. The pecople said they had stones. It
is manifest what the thing was. Did you ever hear of a body
of men with stones going to demolish the monarchy of Eng-
land? ¢ The people said they had stones. Mr. O’Brien said
stones would be very good.” That is, for his purpose; but
they would be very bad for the purpose to which the Attor-
ney-General rcfers —a revolutionary movement. Is that
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cannot say. All we can get from him is, that he heard a
crash. What is the crash? There was a crash. The house
is there still. It requires a microscope, I am told, to dis-
cover any injury done to the front of that house, and I
will prove to you, that the principal panes of glass which
were broken, were broken by the police themselves firing
out of the house. You remember the expression Mr. At-
torney-General gave utterance to in the examination of
one of his witnesses as to what occurred at Ballingarry.
¢ Was that,’ said he, ¢ before the row on the commons?’
It was just exactly what describes it. ¢ Was it long before
the row on the commons?’ It was the happiest phrase to
describe the transaction that could be used. None knew it
more critically than the Attorney-General, and none could
describe it more happily. Mr. Trant wears this day, cer-
tainly, © his blushing honours upon him;’ and long may he do
8o. Mr. Trant was asked whether he was hurt or wounded.
He does not know; but he was told that he was. Where-
abouts? I cannot say; it might have been here, or here.
Did you feel much pain? I did not. But some policeman
told him, Do you know what, captain, you are positively
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another revolution; the repeal of the Uorn Laws was a revo-
lution. The phrase is often used without meaning a criminal
and bloody revolution ; and, as all the evidence shows, Mr.
O’Brien would not have blood, and would not have force,
the only argument that could be rested on that letter is this
— that it was an interference with property—an assumption
of dealing with property which he, as an individual, had
no right to assume. I admit that; but I say his true object
was to prevent the company dismissing the workmen who
protected him. Now that is my interpretation of that letter,
which is the important document upon which the Crown
relies.”

With regard to the letters found in his portmanteau, Mr.
‘Whiteside did not feel the same difficulty. ¢ There is the
greatest difference in the world between a letter written to a
man, and by a man. There is not a public man breathing
the breath of life, who has not received, in the course of his
public career, letters of a kind which he would never con-
descend toanswer ; letters of a kind on which he never acted ;
letters of a nature on which he did not intend to act; letters
unjustifiable and unwarrantable, but which he has no power






deeply interested in the administration of justice and the pro-
tection of the people of this country, to see that justice be
done. I ask for nothing more. I appeal to your honest
natures, whether one man is to be struck down and another
spared !” b oot

The closing appeal must have quickened the pulse and
thrilled the hearts of all who heard him. I have showed you
that appearance in arms is not enough to constitute treason;
a sceking of protection from arrest is not enough ; the crime
proved must be treason within the indictment, or else you are
bound to acquit the prisoner.

I have observed upon the evidence, and considered, so far
as my humble ability would permit, the great question in-
volved in this solemn trial —namely, the guilty intent of
the prisoner. Even although the explanation of his con-
duct may be in some respect unsatisfactory, yet if it fall
short of the tremendous guilt of treason, scquit him you
must. Well do I know and feel the weighty difficulties
of his case. With some, prejudice has blocked up the
avenues to the understanding; in others, calumny has

1e its work. The impracticable politician has been con-
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money could not purchase — whom a title could not bribe —
who gave his honest vote, and would have freely given his
life, to save the perishing constitution of his country. That
father recounted to my client what Plunket, Bushe, and
Grattan spoke on the last memorable night of our pational
cxistence, — how he had been persuaded by the gravity of
their arguments, transported by their eloquence, and borne
away by their patriotic ardour. His youthful imagination,
fired by a sense of Ireland’s wrongs, dwelt on the days when
we had a gentry and a senate with intense constancy, and the
passion grew that he might restore a parliament to the land
he loved. This was the source of all his errors.  Bitter dis-
appointment has crushed his ardent hopes; but a parliament-
ary constitution he wished and meant to have given to
Ireland. No man’s property would he have touched — mno
law of God or man would he have broken. Loved by
those who knew him, generous, disinterested, utterly unselfish
through life, humane and tender-hearted — he now stands at
the bar of his country to answer for having meant to kill
the Queen, and subvert the constitution which in heart be
adores. His true offence is that he courted for yox what is
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Honorable C. O’Callaghan, Mr. Monsell, M.P., and Sir
Denham Norreys.

Mr. Maher was called to tell what passed between him
and O’Brien on the memorable Sunday morning, July 23rd,
when he was on a visit at his house. The conversation was
properly objected to, as it related to transactions at Mr.
Maher’s house, respecting which there had been no inquiry.
Upon this refusal the prisoner became highly excited, and
thus addressed the Court: “May I be allowed to ask, in
common fairness, whether every speech made by me subse-
quent to my leaving Dublin, which happens to be reported
in such a fashion that I never believe speeches were reported
before, by every common policeman, should be taken as
evidence of my intent; and the declaration of a private
friend, of what I said to him in the progress of my journey,
should not be allowed as evidence. It does seem to me the
most monstrous decision I ever heard of.”

Mpr. Fitzgerald. Does your lordship think, having brought
other members who are charged as co-conspirators into con-
nection with Mr. O’Brien, that I am at liberty to give
evidence as to the intent with which they left ?

Chief Justice. No, we do not.

The Prisoner (to Mr. Fitzgerald). Perhaps you would
save yourself the trouble of going any further; it is quite a
farce to attempt it. I call upon you to give up the defence.
Let the case go as it is to the jury; I am quite satisfied ;
I look upon it as a substantial violation of all the principles
of justice, and I call on my counsel to give up the case.

The Solicitor-General withdrew his legal objection, as it

- appeared to press so keenly on Mr. O’Brien’s mind; and
Mr. Maher then related the dialogue.

~ « About eight o'clock a servant came to my dressing-room,
and stated that Mr. Smith O’Brien wished to speak to me.
I went to his bed-room, and found him in the act of dressing ;
he immediately said, ¢ There are two other gentlemen in the
house for whom I think you are not prepared: Mr. Meagher
and Mr. Dillon arrived this morning by the mail, and bring
the news of the suspension of the Habeas Corpus Act——'

Chief Justice. Meagher and Dillon ?—Meagher and Dillon.
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Mr. Parkes for about two minutes —and that he had received
a note from Lord Melbourne’s private secretary, which he
produced, the historian of the Peninsular war was asked to
state the propositions made to him. The Court, as a matter
of course, refused to admit the evidence, and public curiosity
was for some time, and only for a time, disappointed.

Mr. Fitzgerald summed up the evidence with great energy
and feeling. “It is now my duty to address you last on
behalf of the prisoner, of whose life it has pleased God to
make you, in this case, the arbiters. Therefore, although I
feel most sensibly the deep responsibility of my own position,
I shall not presume to trouble you with one word personal
to myself. Your own far deeper responsibility must, I am
persuaded —I am sure it ought —too entirely to engross
your minds, to permit you to waste one thought upon me.
Awful, indeed, as is the responsibility of every individual
concerned in this solemn proceeding — from my lords upon
the bench down to myself, the meanest and most incompetent
actor in it — what is the responsibility of all the rest com-
pared with yours?

“Gentlemen, it is not merely that one word of yours may
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of the Government, being unanimously of opinion that, for
many rcasons, his life should be spared.

After Mr. Whiteside had formnally renewed his motion and
arguments in arrest of judgment, which were as formally
overruled, the prisoner, upon being asked by the Court what
he had to say why sentence of death should not be passed
upon him according to law, thus addressed the Court in a
bitter tone of self-gatisfaction and hauteur: —

“ My lords, it is not my intention to enter into any
vindication of my conduct, however much I might have
desired to avail myself of this opportunity of doing so. I
am perfectly satisfied with the consciousness that I have
performed my duty to my country; that I have done only
that which, in my opinion, it was the duty of every Irishman
to have done; and I am prepared now to abide the conse-
quences of having done my duty to my native land. Procced
with your sentence !

Chief Justice.  William Smith O’Brien, after a long,
patient, and laborious trial, a jury of your country has
found you guilty of high treason. Their verdict was ac-
~ompanicd by a recommendation to the mercy of the Crown.
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duct of O'Brien,” said Lord Brougham, ¢ was in perfect
keeping with his past conduct : —

¢ Servatur ad imum
Qualis ab incepto processerit, et sibi constat.’

He thought, when he rejected Her Majesty’s offer of mercy,
that he must make a last flourish in a country where agita-
tion had so long flourished, and knew that he would not be
taken at his word !”

The prisoners are now undergoing their punishment of
transportation.

NOTES TO O'BRIEN'S TRIAL.
Notr 1.

The concluding passages of Mr. Whiteside's defence of Meagher, when
tried for his participation in O'Brien’s treason, appear very eloquent : —

“ Every speech noted down, every step tracked ; what would become
of the country if this system were pursued? Down to his arrival at
Carrick, nothing was brought against him but speeches, speeches,
specches! How were they reported? By ignorant policemen! Other



NOTES TO O’BRIEN’S TRIAL. 533

men had been convicted for their acts. Here they had nothing but
speeches. Where did Mr. Meagher arm? Nowhere. Where did he
fight? Nowhere. Where did he levy war? Nowhere. Whom did he
attack? No one. But the Attorney General told them he was guilty.
Reject his casuistry and acquit. Posterity will remember and bless
your names; it will be said of you, that when impanelled in a time of
unparalleled excitement, you did your duty between the Crown and the
subject, and executed justice temperately, wisely, humanely, reconciling
many to the law who had doubts of its impartiality and fairness; that
you would not listen to sophistry, nor convict your fellow-creature on
conjecture and guess; that you struck down the odious doctrine of
constructive treason, and restored the law to the noble simplicity in
which it was fashioned by a free and virtuous ancestry. May that law,
not a law of subtleties and quirks, quibbles and constructions, but a
law of broad reason, be perpetual, as the greatness of the people from
whom it springs, and may the free and happy constitution, defended and
guarded by that law, flourish in unbroken strength and splendour
until that dread day on which we are taught to believe this fabric of
nature must be dissolved in eternal ashes!”

Note 2.

The pathetic appeal of Meagher, a fellow traitor with O'Brien, when
called upon to say why judgment of death should not be pronounced
against him, enhances our regret that such noble abilities should have
been so wasted : —

“ Even here, where the thief, the libertine, and the murderer, have left
their foot-prints in the dust,—here, on this spot, where the shadows of
death surround me, and from which I see my early grave in an unconse-
crated soil is opened to receive me,—even here, encircled by those terrors,
the hope which beckoned me on to embark upon the perilous sea, upon
which I have been wrecked, still consoles, animates, enraptures me!
Judged by the law of England, I know that this crime entails upon me
the penalty of death; but the history of Ireland explains this crime, and
justifies it. Judged by that history, I am no criminal; you (turning
and addressing Mr. M‘Manus) are no criminal; you (turning again to
Mr. O‘Donoghue) are no criminal; and we deserve no punishment.
Judged by that history, the treason of which I stand convicted, loses all
guilt, has been sanctified as a duty, and will be ennobled as a sacrifice.

END OF THE FIRST VOLUME.
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